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SUMVARY: On Cctober 20, 1992, the Environnmental Defense Fund (EDF),
Federation of Fly Fishers, Trunpeter Swan Society, and North Anerican
Loon Fund petitioned EPA under section 21 of the Toxic Substances
Control Act (TSCA), and the Administrative Procedure Act (APA), to
initiate rul emaki ng proceedi ngs under section 6 of TSCA to require that
the sale of lead fishing sinkers be acconpani ed by an appropriate | abe
or notice warning that such products are toxic to wildlife. EPA granted
the petition; however, the Agency believes that a | abeling provision
woul d not adequately address the risk of injury to waterfow and other
birds (waterbirds), fromingestion of |ead fishing sinkers. In
addition, EPA also believes that zinc fishing sinkers adversely affect
wat er bi rds, and can cause nortality. Therefore, EPA is proposing this
rul e under section 6(a) of TSCA to prohibit the manufacturing,
processing, and distribution in comerce in the United States, of
certain snaller size fishing sinkers containing |lead and zinc, and

m xed with ot her substances, including those nade of brass. The Agency
al so requests that persons with information relevant to the issues
outlined in this docunent subnmit that information to EPA

DATES: Witten conments in response to this proposed rule nmust be
received by May 9, 1994. If persons request tinme for oral comment, EPA
will hold an informal hearing in Washington, DC. The exact date, tine,
and | ocation of the hearing, if held, will be announced in the Federa
Regi ster. For further information regarding the hearing, see Unit XV.
of this preanble

ADDRESSES: Comments should be submitted in triplicate to: TSCA Docket
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Recei pt (7407), Ofice of Pollution Prevention and Toxics,

Envi ronnental Protection Agency, Rm E-®&9, 401 M St., SW, Washington
DC 20460, Attention: Docket No. 62134. For information regarding the
subm ssion of conments containing information clainmed as confidentia
busi ness information (CBlI), see Unit XIV. of this preanble

FOR FURTHER | NFORMATI ON CONTACT: Susan B. Hazen, Director

Envi ronnental Assi stance Division (7408), Ofice of Pollution
Prevention and Toxics, Rm E-545, 401 M St., SW, Wishington, DC 20460,
Tel ephone: (202) 554-1404, TDD: 202-554-0551

SUPPLEMENTARY | NFORVATI ON
I. Authority

If EPA determines that there is a reasonable basis to concl ude that
t he manuf acture, processing, distribution in commerce, use, or disposa
of a chemical substance or mxture of chem cal substances, or that any
conbi nation of such activities, presents or will present an
unreasonabl e risk of injury to human health or the environnment, section
6(a) of the Toxic Substances Control Act (TSCA), 15 U. S.C 2605(a),
aut hori zes EPA to apply one or nore of the follow ng requirenents to
such substance or m xture to the extent necessary to protect against
the risk: (1) Prohibit or Iimt the amount of a chem cal substance or
m xture manuf actured, processed, or distributed in comerce; (2)
prohibit or limt the amount of chem cal substance or m xture
manuf act ured, processed, or distributed in commerce for particul ar uses
or at particular concentration levels; (3) require |abeling or warning
rules; (4) require manufacturers and processors to nmake and retain
records of the process used to manufacture or process a chem ca
substance or m xture, and to conduct tests to nonitor conpliance with
regul atory requirenments; (5) prohibit or otherw se regul ate any manner
or nmethod of commercial use; (6) prohibit or otherw se regul ate any
manner or nethod of disposal of such substance or mxture or articles
cont ai ni ng such substance or mxture; (7) require that manufacturers
notify the public of unreasonable risk associated with a chenica
substance or m xture, and to replace or repurchase the product. Section
6 of TSCA requires EPA to apply the | east burdensone requirenents to
protect adequately against the risk. Section 6(a)(2)(A) of TSCA
prohi biting the manufacturing, processing, or distribution in comrerce
of a chemical substance or mxture for a particular use or at a
particul ar concentration |evel, provides EPA the authority to issue
this proposed rule. Section 8(a)(1l) of TSCA gives EPA authority to
requi re persons who nanufacture or process chem cal substances and
m xtures to maintain records for manufacturing purposes, including
records necessary for effective enforcenent of TSCA requirenents.

Section 12(a) of TSCA exenpts fromregul ati on under the Act any
chem cal substance, mixture, or article containing a chem cal substance
or mxture that is nmanufactured, processed, or distributed in comrerce
solely for export and bears or is enclosed in a container bearing a
stanp or | abel stating that is intended for export. However, this
exenption does not apply to any of the situations enunerated in TSCA
section 12(b), nor to any recordkeepi ng requirenments pronul gated
pursuant to TSCA section 8

Section 12(b) of TSCA requires that any person who exports or
intends to export a chem cal substance or m xture for which a rule has
been proposed or pronul gated under section 6 nust notify EPA of such
exportation or intent to export.

1. Background
A. TSCA Section 21

Any person may petition EPA under section 21(a) of TSCAto initiate
proceedi ngs for the issuance, anmendnent, or repeal of a rule or order
under section 4, 5, 6, or 8 of TSCA. As required by section 21(b), the

petition nmust set forth the facts which the petitioner clainms establish
that it is necessary for the Agency to issue, anmend, or repeal a rule
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or order under those sections of TSCA. Section 21(b) also directs EPA
to decide either to grant or deny the petition within 90 days after a
petitionis filed. If EPA denies a petition, the Agency mnmust publish
the reasons for the denial in the Federal Register. |If the Agency
grants the petition, EPA nust pronptly comrence an appropriate
proceeding in accordance with section 4, 5, 6, or 8 of TSCA

B. Petition Cainms and Request

EPA received a petition under TSCA section 21 and the APA on
Cct ober 20, 1992, fromthe EDF, Federation of Fly Fishers, Trunpeter
Swan Society, and North Anmerican Loon Fund requesting EPA to initiate
rul emaki ng proceedi ngs under section 6 of TSCA to require that the sale
of lead fishing sinkers be acconpani ed by an appropriate | abel or
noti ce warning that such products are toxic to wildlife (Ref. 5). The
petition clains that trunpeter swans and common | oons are dying from
i ngestion of |ead fishing sinkers. The petition did not specify the
particul ar type, shape, or size of lead fishing sinkers that are the
source of the problem therefore requiring a |abel or warning notice
The petitioners also subnmitted a |letter to the Agency on Decenber 10,
1992, which reported that a M ssissippi Sandhill Crane was di scovered
dead on the M ssissippi Sandhill Crane National WIidlife Refuge in
1992, and a flat, well-worn object was recovered fromits gizzard (Ref.
6). The letter also stated that a necropsy of the bird revealed a | ead
concentration of 69 parts per mllion (ppm (wet weight) in the liver,
and in response to an inquiry to the Fish and Wldlife Service (FW5)
about the nature of that object, EDF was advised that it was a | ead
fishing sinker (Ref. 6).

C. Summary of Studies Cited in Petition

The petition cited a nunber of studies which reported nortality in
trunpeter swans, mute swans, and comobn | oons due to ingestion of |ead
fishing sinkers. The petitioners also cited a recent bulletin fromthe
FW5 reporting that an i mmature M ssissippi sandhill crane died from
| ead poisoning (Ref. 19).

1. Common loons (Gavia imrer). A 2.5 year study of nortalities of
common | oons in New England found that lead toxicity fromingested
fishing sinkers was the npbst conmon cause of death in adult breedi ng
birds (Ref. 13). The study reported that 64 percent of adult conmmon
| oons (Gavia i mer) received for analysis from New Hanpshire, and 44
percent of adults received from Mai ne, had i ngested fishing sinkers.
Thirty-one adults were exani ned, and of these, 16 (52 percent) were
shown to have died froml ead poisoning. The authors of the study
concl uded that due to adverse effects on breeding adults, |ead
poi soning nmay be an inportant factor in limting |l oon populations in
sone areas

Level s of lead found in the blood of |oons that had ingested
sinkers averaged 1.4 ppm The study indicated that scientists consider
0.35 to 0.60 ppmlead in the blood to be indicative of |ead poisoning
in many species. Levels of lead in the livers of 4 |oons that had | ead
sinkers in their gizzards ranged from5.03 to 18.0 ppm while levels in
10 I oons that did not have fishing sinkers in their gizzards ranged
from<0.05 to 0.11 ppm The study also states that 5 or 6 ppmin the
liver is considered a toxic level in waterbirds. Toxic effects of |ead
to loons were found to be sinmlar to those seen in other waterbirds.

Lead poi soning was di agnosed as the cause of death in 7.3 percent
of common | oons necropsied (total of 7 adult |oons) in a Mnnesota
study (Ref. 4). Five of the seven | ead poisoned birds contained | ead
sinkers. Lead concentrations in the liver of the | oons ranged from?7.12
to 35 ppm wet weight. Although the incidence of |ead sinkers was |ow
in all necropsied birds, it is relatively high in relation to those
birds found to have died fromlead poisoning. In addition, only those
bi rds whose body condition during necropsy indicated potential |ead
poi soning were actually analyzed for |ead. Therefore, the incidence of
| ead poisoning in the study could be an underesti mate of the actua
nunber of | oons exposed to | ead sinkers and suffering fromlead
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poi soning in M nnesota

The petitioners also cited a case report involving three conmon
| oons found dead in New Hanpshire, Wsconsin, and Miine that were
submtted to a wildlife health | aboratory for necropsy (Ref. 12). Two
adult |l oons died of |ead poisoning (lead liver |evels were 20.6 ppm and
46.1 ppm, and a lead fishing sinker was found in each bird. One of
these | oons had ingested an oval shaped | ead fishing sinker which
neasured 5 mMm by 4 mm (or roughly 1/5 inch) in size. The third | oon had
a lead liver level of 38.52 ppmand three fragnments of a fishing |line
were found in the |loon's stonmach

Results from necropsi es conducted on 222 comon | oon carcasses from
18 States subnmitted to the National WIdlife Health Research Center
from 1975 through 1991 were also cited in the petition received by EPA
(Ref. 10). Lead poisoning was responsible for 14 (6 percent) comopn
| oon deaths. Eleven of these birds had fishing sinkers in their
gi zzards (Ref. 17). Post nortem exam nations, or necropsies perfornmed
on the | oons that died fromlead poisoning indicated that although the
| ead sinkers differed in shape and | ength, the | argest reported
diameter was 7 mm or approxinmately 1/4 inch (Ref. 17). These data al so
reveal ed that two common | oons ingested what appeared to be lead jigs
(wei ght ed hooks used for fishing).

While not |isted as a threatened or endangered speci es under the
Federal Endangered Species Act (ESA), 16 U . S.C. 1531, comon | oons are
listed as an endangered or threatened species in some New Engl and
States (Ref. 5).

2. Trunpeter swans (Cygnus buccinator). Mrtality due to | ead
poi soning was investigated for 72 trunpeter swans found dead in 7
western States (Ref. 2). Ingestion of lead pellets or fishing sinkers
accounted for approximately 20 percent of the known deaths in |daho,
Mont ana, and Womi ng, and nearly 50 percent in western Washi ngton. The
maxi mum | ead concentration in livers of swans found dead was 37 ppm
(wet weight). Concentrations of 3 to 4 ppmexpressed as wet weight in
livers was considered by various researchers to be toxic to birds. Four
swans were di agnosed to have signs of |ead poisoning due to ingestion
of fishing weights. The four birds ingested a total of eight |ead
fishing sinkers. The study postulated that trunpeter swans are
particularly susceptible to | ead poi soni ng because they feed by digging
up large anounts of bottom sedi nents of streans and | akes, and
i ngesting large anobunts of plant material in this nanner

3. Mute swans (Cygnus olor). Two studies were cited that exam ne
nortality in nmute swans, a species introduced into the Unites States
that is simlar to trunpeter swans. In the first study, lead fishing
wei ghts were found (an average of 11 per bird, one bird contai ned 43)
in the gizzards of 16 out of 18 (88 percent) nute swans found dead or
dying along the Trent River in England (Ref. 16). The nean
concentration of lead in the kidney of these swans was 1,734 ppmdry
wei ght. The area along the river where they fed was heavily
contam nated with lead fishing split shot.

Mut e swans were al so exam ned al ong the Thanmes River in another
study (Ref. 1). Qut of 94 dead swans exam ned, 57 percent, or 53 were
shown to have died fromingesting fishing weights. The average nunber
of lead sinkers found in the gizzards of these swans was seven. The
nedi an | ead level in the liver of these swans was 105 ppm dry wei ght
and 908 ppmdry weight in the kidney.

4. M ssissippi sandhill crane (Grus canadensis pulla). The
petitioners also submtted a FWS technical bulletin which reported that
a M ssissippi sandhill crane, a Federally endangered species, was found

dead on the M ssissippi Sandhill Crane National WIidlife Refuge in 1992
due to | ead poisoning (Ref. 19). The | ead concentration in the crane's
liver was 69.41 ppm wet weight (Ref. 18). The object found in the

gi zzard resenbl ed |l ead, was triangular in shape although flattened, and
approximately 8 by 10 mm or approximtely 1/2 inch in size (Ref. 18).
Al though a definitive identification of the object was not nmade, based
on the size and shape of the object, the bird nay have ingested a | ead
fishing sinker

D. Sunmmary of EPA Response to Petition and EDF Lawsuit
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EPA granted the petition on January 14, 1993 (Ref. 22). After
reviewing the petition, the acconpanying studies, and other information
gathered by EPA, the Agency prelimnarily determ ned that certain | ead
fishing sinkers present an unreasonable risk of injury to waterbirds,
and that rul emaki ng under section 6(a) of TSCA to ban the manufacture,
processing, and distribution in comerce of certain | ead sinkers would
be necessary to protect against that risk. EPA inforned EDF by letter
on March 11, 1993, that it was planning to issue a proposed rule to
address these concerns (Ref. 23).

Despite EPA's expressed intent to issue a proposed rule to address
the risks posed by certain |lead fishing sinkers, including regulatory
options nore stringent than the | abeling requested in the petition, EDF
sued EPA on March 15, 1993, in the U S. District Court for the District
of Colunbia, alleging EPA's failure to pronptly publish a notice of
proposed rul emaki ng under section 6 of TSCA (Ref. 8).

EPA subsequently inforned EDF that, as an outgrowth of devel oping
the proposed rule, EPA's prelimnary analysis indicated that not only
were |ead fishing sinkers toxic to waterbirds, but that sinkers nmade of
sone other materials likely to be used as substitutes for lead in
sinkers m ght al so present unreasonable risks to waterbirds (Ref. 24).
EPA al so indicated that to anal yze these other risks adequately, the
schedul e for proposal woul d be del ayed until January 1994.

Based on EPA's conmitnment to utilize its best efforts to issue a
proposed rule by January 14, 1994, to ban lead in certain fishing
sinkers, EPA and EDF filed a joint notion for continuance with the U S
District Court, requesting suspension of all |egal proceedings unti
| ate January 1994 (Ref. 9). The court granted this notion and ordered
the parties to submt a joint status report to the court by January 21
1994 (Ref. 20).

In accordance with EPA' s regul ations for issuing a regul ati on under
section 6 of TSCA, 40 CFR part 750, EPA is now proposing this rule
under section 6(a) of TSCA to address unreasonable risk of injury to
wat erbi rds (such as the trunpeter swan, common |oon, and sandhil
crane). This rule as proposed woul d prohibit the manufacture (including
i mport), processing, and distribution in commerce of certain size |ead-
and zi nc-containing fishing sinkers for use in the United States. The
manuf acture, processing, and distribution in conerce of these |ead-
and zi nc-containing fishing sinkers solely for export would not be
prohi bited

In granting the petition, EPA agreed to exam ne the appropri ateness
and feasibility of a TSCA section 6(a)(3) |abeling requirenent
requested by the petitioners. However, EPA believes that a |abeling
provi sion woul d not adequately reduce the unreasonable risk of injury
fromlead- and zinc-containing fishing sinkers to waterbirds. EPA
believes that a | abel would not result in a sufficient decline in
consuner purchases of |ead- or zinc-containing fishing sinkers such
that waterbirds woul d be adequately protected. EPA also believes that
since fishing sinkers typically becone deposited in the environnent
accidentally, (i.e., even when carefully handling or using fishing
sinkers, they may be accidentally | ost or discarded into the
environnment), |abels would have little affect on how sinkers are used
in practice and would not significantly affect the environmental risks
of using sinkers.

EPA al so consi dered a nunber of other regul atory options, however,
t he Agency does not believe those options woul d adequately reduce the
unreasonabl e risk of injury to waterbirds. A further discussion of al
options considered, including EPA's determ nation why | abeling would be
mnimally effective in this case, can be found in Unit VI. of this

preanbl e
If EPA finds that a final TSCA section 6 rule is warranted after
eval uati on of the public comments received, the Agency will use its

best effort to promulgate such a regulation within 3 years of this
proposed rul e

E. Summary of EPA' s Analysis and Proposed Rul e
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EPA based this proposed regulatory action on a nunber of factors
such as the scientific evidence regarding the toxicity of |ead and
zinc, exposure to fishing sinkers, the econonic consequences of the
rul e as proposed, and availability of substitutes. These factors are
di scussed further in Units IIl., IV., and V. of this preanble

Extrenely | ow anbunts of |ead and zinc adversely affect waterbirds.
Lead causes damage to the liver, kidney and central nervous system and
adversely affects reproduction and growh in waterbirds. Zinc is al so
toxic to waterbirds and can damage the central nervous system

St udi es have shown that exposure to both |ead and zinc can cause
death in waterbirds. Ingestion of a small sinker can result in the
death of a waterbird. Various species have died fromingestion of |ead
fishing sinkers such as sandhill cranes, trunpeter, nmute, and tundra
swans, and conmon | oons found in different areas of the United States.

WAt erbi rds may ingest fishing sinkers for a nunber of reasons.
Smal | sinkers (1 inch and under) may appear nobst |ike pieces of grit
necessary to break down food, or as food itenms such as seeds which
wat er bi rds i ngest. Waterbirds such as swans may ingest sinkers as they
sift through sedinents, and | oons may ingest sinkers when eating fish
with attached fishing tackle, or pick up sinkers fromthe bottom of
wat er bodi es. Lead fishing sinkers up to and including 1 inch have been
found in the gizzards, or digestive tracts of waterbirds. Studi es have
reported cases of sinkers ingestion in birds found in different parts
of the United States

EPA does not believe that the use of |ead- and zi nc-containi ng
sinkers is essential. Several available or commercially viable
substitutes for |ead and zinc sinkers exist which are less toxic to
waterbirds (e.g., bismuth, tin, antinony, steel, and tungsten). The
econom ¢ i npact (purchase price of sinkers) of the proposed regulation
on consuners is estimated to be less than $4.00 for the average angler
per year. This is mininmal in conparison to other fishing expenditures
such as rods, reels, licenses, etc

The benefit of the proposed rule is neasured in terns of nunber of
sinkers renmoved fromthe market or reduced for exposure to waterbirds
Each si nker which does not enter the environment reduces the nunber of
si nkers available for ingestion and potential waterbird nortality or
death. The rule as proposed would prevent an estinmated 450 nillion
| ead- and zinc-containing fishing sinkers from bei ng produced each
year, and potentially fromentering the environnent.

Not only woul d the proposed rule serve to reduce risks posed to
wat erbirds, but it would al so assist in reducing human health risk to
hone manufacturers of |ead fishing sinkers. Wile EPA has not anal yzed
the risks to human health due to the manufacture of |ead fishing
sinkers at hone, the health effects of |lead are well docunmented. Lead
can cause learning disabilities in children, miscarriages, and may
contribute to hypertension or high blood pressure. Persons who nake
| ead sinkers at home may receive harnful exposures during the nelting
and pouring of |ead through the inhalation of dust or vapors.

I1l. Regulatory Assessnent
A. Lead

Lead is a soft, bluish netallic element mined fromrock and found
naturally all over the world. Its malleability, |ow nelting point, ease
of processing, abundance, |ow cost, density, and durability give |ead
good functional value. Accordingly, it has been used to manufacture, or
as an ingredient in many different products including paint, gasoline,
batteries, solder, and radiation shiel di ng

Lead affects nearly every system of the hunman body. Wile it is
harnful to individuals of all ages, |ead exposure is especially
detrinmental to children, fetuses, and wonen of chil dbearing age. Lead
enters the bl oodstream and nmay cause | ead poi soning, a disease which
can cause learning disabilities, interfere with growth, cause pernmanent
hearing and vi sual inpairnment, and cause ot her damage to the brain and
nervous systemin children. In large doses, |ead can cause blindness,
brai n damage, convul sions, and even death. Lead exposure before or
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during pregnancy can affect fetal devel opnent and can cause

m scarriages. In adult nmales, |ead exposure may contribute to
hypertension and infertility. Both adults and children can receive

har nful exposures to lead by inhaling the fine dust or vapors produced
when sinkers are made at hone.

As indicated in Unit Il. of this preanble, |ead exposure may
produce harnful effects and even death in wildlife as well. Lead
adversely affects the function and structure of the kidney, centra
nervous system bones, and production and devel opnment of blood cells in
wat er bi rds. Exposure to | ead can cause | ead poisoning in waterbirds,
produci ng convul sions, coma, and death. Waterbirds nmay be directly
exposed to | ead through ingestion of |ead fishing sinkers.

B. Use, Production, and Distribution of Lead Sinkers

Lead is al so used to manufacture fishing sinkers. Sinkers are used
to assist in casting, and to carry the fishing line with attached | ures
and hooks to a certain depth in the water. There are no universal sizes
or shapes of lead fishing sinkers due to differences in the type of
fish being sought, the equi pnent being used, and the environnmenta
condi tions. However, all sinkers are attached in some manner to the
fishing line, and provide weight so that the hook, bait, or lureis
bel ow t he surface of the water.

The sinkers which may be |l ost or discarded in aquatic (freshwater)
or terrestrial habitats vary in shape and range in weight from 1/100 of
an ounce, to 8 ounces, and in size fromunder 1/16 inch up to 3 inches.
They may be round split shot, or triangular, egg, cone, tear-drop, or
el ongat ed oval shapes. The Agency's exani nation focused on the types of
sinkers used for freshwater fishing, which include: (1) Split shot, (2)
worm wei ghts, (3) egg sinkers, (4) bass casting, (5) pyramd sinkers,
(6) rubber core, (7) pinch grip, and (8) slip shot.

EPA' s eval uation al so focused on sinkers under 2 inches in |length
or width regardless of weight. This size was chosen because the Agency
bel i eves this size sinker would be the largest readily ingested by
wat er bi rds, and conmonly available in the environnent. It is estinated
that approximately 2,500 netric tons of |ead, zinc, and brass sinkers
(over 98 percent of the volune represented by |lead), an estinmated 480
mllion sinkers, are manufactured each year in the United States
(Support Docunent 2).

Split shot sinkers, a round sinker with a slice through a snal
portion of it, are estimated to account for alnost half of the tota
| ead sinker market in terns of nunbers of sinkers. Fishing line is
placed into this sliced area and then the sinker is ~“pinched ' onto
the line. The majority of |ead sinkers produced are equal to or |ess
than 1 inch in any di nension.

Fewer than 10 maj or manufacturing conpani es account for nost of the
donmestic production of lead fishing sinkers. Production by individuals
at home (hone nmanufacturers) is estinmated to be substantial. Hone
manuf acturers buy | ead ingots, which are available at retail stores or
t hrough catal ogues, nelt the | ead, and then pour it into nolds. Hone
manuf acturers either use these sinkers for their personal use, or they
sell these lead sinkers within the local area to other persons, or
retailers, such as fishing tackle stores (Support Docunent 2). Hone
manufacture for sale is referred to as the "“cottage industry'' in this
proposed rule. The majority of home manufacturers produce non-split
shot fishing sinkers. It is estimated that between .8 and 1.6 million
angl ers may produce their own | ead sinkers.

Lead fishing sinkers are inported into the United States in snal
vol unmes. The anount of lead fishing sinkers exported each year is al so
m ni mal

Lead fishing sinkers are distributed from nmanufacturing conpani es
to large retail establishnments directly, or are furnished to a
di stri butor who then supplies sinkers to smaller retailers.
Distributors range fromindividuals to national distribution
operations. A significant anmount of |lead fishing sinkers is also
supplied directly to nail-order conpanies for purchase by individuals
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through a catalogue. It is estinated that there are currently 31
mllion freshwater anglers nationw de

C. EPA' s Concerns

The studies cited by the petitioners are supported by other studies
in showing that |ead fishing sinkers have been ingested by a nunber of
di fferent species of waterbirds in various parts of the country, and
have caused nortality of those birds. This is not a |ocalized
occurrence, nor has only one type of |ead sinker been ingested
However, no natter the specific type of sinker, lead is toxic and
produces adverse effects in avian speci es.

EPA recogni zes that United States waterbird popul ations mgrate to
other countries and can potentially ingest fishing sinkers that are
exported fromthe United States. Al though EPA is concerned about
adverse effects exported sinkers may have on migratory waterbirds, EPA
does not at this tine have information indicating that use of exported
fishing sinkers poses an unreasonable risk to waterbird populations in
the United States. Therefore, EPA is not taking action at this tinme to
prohi bit the export of |ead- or zinc-containing fishing sinkers.

EPA is required under TSCA section 6 to exam ne substitutes when
expl oring regul atory actions concerni ng chem cal substances or
m xtures. In the course of its analysis, the Agency di scovered that
sonme substitute materials for lead fishing sinkers could al so pose an
unreasonabl e risk of injury to waterbirds. There is evidence that zinc,
a material presently used in fishing sinkers, can cause waterbird
nortality based on a study involving nallards (Support Docunent 1).
Brass contains a notable anmount of |ead and zinc (as much as 8 and 20
percent by wei ght respectively), as well as copper, alum num and
antinony. Due to the |ow concentrations at which | ead and zi nc produce
toxic effects in waterbirds, EPA believes that brass fishing sinkers
could al so present an unreasonable risk of injury to waterbirds. EPA is
concerned that unless the Agency takes action to address these other
fishing sinkers (e.g., zinc and brass), the rule would not reduce risk
sufficiently. Therefore, the Agency is proposing restrictions on al
sinkers containing | ead and zinc of a size that are ingestible by
wat erbi rds, as a necessary neasure to prevent future exposures and
nortality to those species

EPA is al so concerned about potential hunman exposures resulting
fromthe honme manufacture of |ead fishing sinkers. Wile the Agency has
not characterized or determ ned the extent of human exposure, EPA is
aware that individuals and their famly nmenbers nmay be exposed to
potentially harnful airborne |lead particles or vapors while pouring
lead into | ead fishing sinker nolds. As discussed previously in this
unit, lead can cause learning disabilities, inpaired hearing, and
behavi oral changes in children, and hypertension and m scarriages in
adults. EPA is concerned about exposures to |ead, particularly |ead
poi soning in young children, and in conjunction with other Federa
Agenci es, has established a National Lead Information Center. For nore
i nformati on, persons may call 1-800-LEADFYlI (532-3394).

This proposed rule, if inplenented, may al so reduce potential human
exposures. As proposed, EPA's rule would prohibit the nmanufacture of
| ead fishing sinkers by persons at hone (home manufacturers and the
cottage industry). These parties are included in the provisions of the
rul e because of the potential for human exposure, and because EPA
bel i eves that a | ead sinker, whether nanufactured at hone or by a | arge
manuf acturer, presents unreasonable risks to waterbirds when discarded
in the environnment. The rule as proposed, would al so prohibit the
production of fishing sinkers by individuals who purchase | ead shot
(ammunition), and cut a groove in the shot creating a split shot
fishing sinker. This activity would be considered processing for the
pur poses of the rule.

D. Hazard to Waterbirds

For nore detail ed di scussion of the studies reviewed by EPA and
utilized in the discussion presented in Units IIl.D. and Ill.E of this
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preanbl e, see Support Docunent 1 (" Ecol ogical Hazard and Exposure
Assessnment of Lead Fishing Wights to Birds''). Although zinc-

contai ning and brass fishing sinkers are subject to the provisions of
this proposed rule, they are presented here as substitutes for |ead
sinkers due to the manner in which EPA conducted its analysis. EPA' s
i nvestigation exam ned the toxicity of substitutes and conpared their
toxicity to |l ead. Those substitutes found to be toxic (i.e., zinc and
brass) are also subject to this proposed regulatory action

1. Sunmmary. EPA's evaluation primarily focused on routes of
exposure involving direct ingestion of fishing sinkers by waterbirds,
but al so consi dered uptake (not ingestion) and toxicity of netals
contained in fishing sinkers to birds and aquatic organisns in
| aboratory studies. EPA also exanmi ned the toxicity of |ead and ot her
sinker materials to mamual i an species (rats and nmice) to determine if
there were additional risks to other organisns in the environnent.

Based on the concl usions of EPA' s anal ysis which exam ned existing
studi es and |l aboratory data, zinc, and brass (with and without | ead)
could potentially result in greater toxicity to aquatic organi sns
(fish, invertebrates and al gae) than | ead. Copper is also toxic to
aquatic organi sns, however, copper netal may be | ess bioavailable in
t he environnent because it can easily bind with naterials such as
sedi ment or organic particulate matter which would serve to mitigate
copper's toxicity to aquatic organisns. The toxicity of |ead and zinc
to aquatic organisns in freshwater may al so be nmitigated to sone
degree, although to a | esser extent than copper. Avail able studies
i ndi cate that other substances used in fishing sinkers (i.e., bisnuth,
tin, tungsten, steel, and antinony) are less toxic to aquatic organi sns
t han | ead

In conparing toxicities to avian species (mainly mallard ducks),
zinc, brass, tin, copper, bisnuth, tungsten, steel, and antinony, would
be Il ess toxic than | ead. However, zinc is toxic at very low levels, and
has been shown to produce zinc intoxication, and nortality of
wat erbi rds (mal | ards).

Wth regard to toxicity to mammals (rats and nice), bisnuth,
tungsten, steel, and tin are less toxic than |lead, while zinc,
anti nony, copper, and brass, are nore toxic to manmals than | ead

EPA bel i eves that pol ypropyl ene, terpene resin putty, and iron
(al so potential sinker substitutes) are less toxic than lead to
aquatic, avian, and manmmal i an speci es.

2. Toxicity of lead. Lead causes adverse effects to birds through a
variety of aquatic and terrestrial pathways. Lead is neither beneficia
nor essential to animals, and studies comonly show its netabolic
effects on birds to be adverse. The netal mamy cause several subletha
ef fects such as adversely nodifying the function and structure of
ki dney, bone, the central nervous system and the production and
devel opnent of blood cells. It produces adverse behavi oral
bi ochem cal, hi stopathol ogi cal, neuropsychol ogi cal, fetotoxic,
teratogenic, and reproductive effects. Ingested | ead can inpair
anti body production and | ower nunbers of white blood cells and spl een
pl ague-formng cells in mallards. Severe danmage to the central nervous
systemresults in stupor, convul sions, cona, and death. Qher signs of
| ead poisoning include | oss of appetite (and resulting weight |oss),
| et har gy, weakness, enmciation, drooped wi ngs, green liquid feces,

i mpaired | oconotion and an inability to fly, and inpaired bal ance and
dept h perception. Fat deposits in the body are eventually exhaust ed,
and there is a marked atrophy of the bird' s pectoral nuscles. There is
a definite progression of synptons after sinkers are ingested, ending
in nost cases in death

After ingestion, |lead sinkers are reduced in size and shape by
di ssolution in the acidic environnment of the digestive systemsuch as
the stomach, as well as the physical grinding in the gizzard. Sol uble
toxic salts are fornmed that are absorbed into the circulatory system
causi ng toxicosis, neurological, and behavioral changes, and eventua
death. Once | ead passes through the gut it binds to red blood cells. It
is stored in bones and soft tissues, and is excreted in the bile to the
snmall intestine and feces. Dietary deficiencies in calcium iron, zinc,
copper, vitamn E, thiamn, phosphorus, magnesium fat, protein
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m nerals, and ascorbic acid or diets low in these conponents, nay
i ncrease absorption of lead, and thus, its toxic effects.

The I evel of lead in the blood of waterbirds considered toxic by
nost researchers is 0.5 ppm and toxic synptons may begin to appear at
0.2 ppmlead. The level of lead in the liver that is considered to be
lethal to waterbirds is 5.0 ppmor nore (3 to 4 microgranms per gram
(ug/ G expressed as wet weight, or 10 to 14 ug/ G expressed as dry
wei ght).

For sone sensitive species of birds, survival was reportedly
reduced at |ead doses of 75 to 150 ppm body wei ght; reproduction was
affected at dietary levels of 50 ppm Subl ethal signs of |ead poisoning
were present at doses of 7.5 ppm body weight. Mortality in waterbirds
is usually caused at dose concentrations of 20 to 40 ppmof lead in
experinmental studies, and lethal |evels range fromdoses of 5 to 80 ppm
of lead. In 1 study, 16 nallard ducks (11 nmales and 5 fenal es) received
2 nunber 4 | ead shot. This dose resulted in nean lead levels in the
liver of 32.16 ppm (wet weight) in the males, and 13.85 ppm (wet
weight) in the femal es, and blood lead |levels of 3.47 ppmin the nales,
and 4.15 ppmin the females. Thus, ingesting only two | ead shot can
result in blood and liver levels considerably higher than those
reported to be | ethal

EPA exam ned | ead shot in its analysis because there is a
substantial body of information concerning this formof |ead (fate,
transport, and distribution in the environment), and its toxicity nay
be simlar in sone cases to those for |ead fishing sinkers. Younger
birds and waterfowl are nore susceptible to |ead fromshot or sinkers
than ol der animals. A single shot or two swallowed with food or taken
up as grit in the gizzard of birds may introduce enough lead into the
bl oodstreamto be fatal. Based on this information, EPA scientists
believe that a single fishing sinker which is usually |arger and
typically contains much nore | ead than a single shot, could be fatal to
wat erbirds. Death of waterbirds foll ows exposure to | ethal anpbunts of
| ead by an average of 2 to 3 weeks. During this tinme, affected birds
becone | ess nobile, are limted in their ability to forage for food and
seek cover, tend to avoid other birds, and, as a result, becone
i ncreasingly susceptible to predators, adverse clinmate changes, and
ot her causes of nortality.

It is very difficult to derive a dose-response relationship for
| ead fishing sinkers. No studies were found in which increasing doses
of lead were given to | aboratory bird species that would enable a
concentration-response curve to be derived. EPA believes that it is
difficult to determ ne such a dose-response | evel due to a nunber of
factors, such as species, age, size, sex of the bird, diet habits, and
time of year. However, based on available studies, and the sinmlarity
bet ween | ead fishing sinkers and | ead shot, EPA believes that ingestion
of the smallest |ead fishing sinker (1/100th of an ounce) is sufficient
to cause adverse, and even lethal effects in waterbirds.

3. Toxicity of substitutes. To determne the effect of |ead fishing
si nker substitutes on the environnent, EPA evaluated their toxicity to
terrestrial (rats, mce, and ducks) and aquatic organisns (fish,
oysters, crustaceans, clans, worns, insects, and al gae) using avail abl e
studi es. However, EPA believes avian species are nost likely to be
directly exposed to fishing sinkers (by ingestion) and therefore becone
adversely affected

The possible substitute nmetals exam ned in avail able studies, as
i ndi vidual netals or in conbination with other nmetals, which were
conpared to | ead were steel, zinc, tungsten, tin (inorganic form,
anti nony, copper, bismuth, brass without |ead (zinc/copper, assuned to
be a 50/50 alloy), and brass with |l ead (zinc/copper/lead in a 12
percent/ 80 percent/8 percent alloy). No avian toxicity information was
di scovered for tungsten, information on the toxicity of bisnmuth to
avi an and aquatic species was not found, and no manmalian or aquatic
toxicity informati on was found for steel. No aquatic, avian, or
manmal i an toxicity informati on was found for other substitutes such as
pol ypropyl ene, and terpene resin putty, and no toxicity information for
aquatic or avian species on iron was found

The hazards of these substitutes, based on available data, to
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aquatic invertebrates, fish, and algae, and to birds and nmanmal s were
conpared with lead, to determine if they were any nore or less toxic
than | ead. The Agency did not evaluate the direct ingestion of sinkers
by fish or other aquatic organisns, which is assuned to be lowin
frequency. Measured endpoints in the aquatic toxicity analysis were
lethality or death (acute exposure), reduction in cell nunbers (alga
tests), and changes in reproduction/growh (chronic exposure). Measured
endpoints in the terrestrial tests were lethality (LD<INF>50), changes
in reproduction, the | owest published toxic dose, and the | owest
published | ethal dose. These | aboratory effects were extrapolated to
what could occur in the environnent were these substitutes to be used
in place of |ead

a. Substitutes subject to regulatory action.--i. Zinc. Zinc is nore
toxic to aquatic organisns (fish and crustaceans) than | ead, nmay be
bi oconcentrated by invertebrates (insects and oysters) and al gae, and
may be nore bioavailable to aquatic organi snms. EPA believes that
environnmental conditions could mtigate the toxicity of zinc to a
certain extent in freshwaters to aquatic organi sns because it is nore
sol ubl e than | ead

Zinc is toxic to mammals (rats and mce) and avi an species. In one
study, 15 mallard ducks were dosed with 8 nunber 6 zinc shot. Three of
t he dosed ducks died within 30 days, with an average tinme to death of
20 days. Wight |oss, also a synptomof |ead poisoning, was associ ated
with zinc ingestion. Two of the 3 nallards that died, and 10 of the 12
surviving mal | ards devel oped evidence of zinc intoxication before the
end of 30 days. These signs began with stunbling while wal ki ng, and
progressed to an inability to run, a conplete |oss of nuscular contro
of the legs, loss of the ability to nbve wings nornmally, and spasnodic
novenment of wi ngs. Birds show ng signs of zinc intoxication would, as
with | ead intoxication, be nore susceptible to predation

ii. Brass. It is problematic to determ ne the aquatic and
terrestrial toxicities of brass with and wi thout |ead, because of the
difficulty of apportioning the toxic contribution of each netal (zinc,
copper, and lead) to the overall ““total toxicity'' of each alloy. Each
netal may not contribute equally to the total toxicity of the alloy and
the total toxicity may not be an average of the individual neta
toxicities. Total toxicity of the alloy can be less than the sum of the
parts, or nore than additive (i.e., synergistic). Mxtures of zinc and
copper are generally nore-than-additive in aquatic toxicity to a nunber
of different freshwater and marine fish and invertebrates. There is
sone evidence that zinc and | ead m xtures nmay al so be nore-than-
additive to sone marine invertebrates. In addition, the alloys may vary
in the percentage of a particular netal present. Al so, the individua
netals may | each into aquatic environnents and at different rates.

The aquatic toxicity and fate of a brass dust consisting of copper
zinc, and lead (as an inpurity) was studi ed. Daphnid crustaceans that
were tested died, and the growh of al gae was adversely affected after
exposure to brass dust in a laboratory study. The brass m xes with and
wi thout | ead was nore toxic to aquatic organisns than | ead al one
assunmi ng that each netal contributed to the total toxicity of the
al | oy, based on the percentage of each netal in the alloy. Brass with
and wi thout | ead was calculated to be nore toxic to manmals (rats and
m ce) than | ead al one

Even though the toxicity of brass to waterbirds has not been
tested, based on the toxicity of lead and zinc, brass with and without
| ead woul d al so be very toxic to waterbirds.

b. Substitutes not subject to regulatory action.--i. Steel. No
adverse toxicological effects (nortality) fromsteel have been
indicated as a result of a research program conducted by the FWs to
repl ace | ead shot with steel shot, which exam ned relative toxicity to
ducks of five proposed substitute shot netals. Fifteen mallards were
dosed with eight nunber 6 teflon-coated steel shot. No nortalities or
significant body wei ght | osses were reported over the 30-day study
period. In contrast, all 15 mallards dosed with 8 nunber 6 |ead shot
died within 15 days, and an average 22 percent of their body wei ght was
lost. No information was found regarding the toxicity of steel to
aquati c and manmal i an organi sns. However, EPA believes that steel would
have | ow potential toxicity to those speci es.
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ii. Tin. Tin, inthe inorganic form is generally much | ess toxic
to aquatic organisns (crustaceans and fish) than | ead because of its
| ow solubility, poor absorption, |ow uptake rate, and rapid excretion
Based only on limted infornmation, it appears that tin is also much
less toxic to waterbirds (rmallards) and manmal s than | ead. No nortality
was reported, over 30 days, in mallards exposed to 8 nunber 6 tin shot.
Body weight |osses in treated birds were not significantly different
from control birds.

iii. Antinony. Laboratory studies indicate that antinobny is |ess
toxic to aquatic organi snms such as fish, crustaceans, worns, and al gae
than |l ead. Even though antinony is not considered to be persistent, it
bi oaccunul ates in invertebrates, but not in fish. Laboratory data
i ndicate that antinony is nore toxic to mammals (rats and mce) than
| ead. No information was found which indicates that antinony is toxic
to avi an speci es.

iv. Copper. Laboratory studies indicate that copper is nore toxic
to aquatic organisns, such as fish, crustaceans, and al gae than | ead
However, the Agency believes that copper nmay act differently in the
environnment than in | aboratory studi es due to the physical and chem ca
nature of the aquatic ecosystem EPA believes that environnmenta
conditions in freshwaters where substitute fishing sinkers would likely
be used, would nmitigate the toxicity of copper netal (as cupric ions)
to aquatic organisns. Copper chemistry, availability, and nobility in
surface waters is conplex, but the cupric ion has been found to be
highly reactive to many inorganic and organi c constituents of natura
wat ers, and the proportion of copper present as the free cupric ion is
generally |l ow. For exanple, noderate to strong conpl exes and
preci pitates of carbonates, phosphates, amno acids, and humates are
fornmed. Cupric ions are readily absorbed onto surfaces of suspended
solids. These inorganic and organic copper and precipitates are
generally less toxic than free cupric ions and tend to reduce the tota
toxicity of copper

Toxicity of copper to avian species such as mallards is |ess than
lead. In 1 study where 24 nallards were dosed with 8 nunber 6 copper
shot, 1 death occurred after 41 days, but the authors concl uded that
this death could not be attributed to the copper pellet. Mtallic
copper was al so viewed as non-toxic to mammals in this study. However,
studi es indicate that many copper salts are highly toxic to manmal s,
and copper is nore toxic to mamual s than | ead

v. Bismuth. No aquatic toxicity or avian toxicity studies were
found regardi ng bi smuth. EPA has no information to indicate that
bismuth is toxic to avian species. However, information on the toxicity
of bismuth to mammals (rats and mice) is available. The |l ethal dose of
bi smuth (chloride oxide salt) to 50 percent of rats tested is nuch
hi gher than that for |ead

vi. Tungsten. Tungsten was found to have low toxicity to aquatic
organi sns (crustaceans and al gae). EPA found no information which
i ndi cates that tungsten is toxic to avian species. The toxicity of
tungsten to aquatic organi sns (daphnids and al gae), and nammls (rats)
is less than | ead based on | aboratory studies.

vii. Iron. No aquatic, or avian toxicity information or studies
could be found for iron. EPA found no information which indicates that
tungsten is toxic to aquatic organi sns or avian species. The toxicity
of iron chloride and iron sulfate to manmals (rat) was exam ned. Both
forns of iron exhibited lowtoxicity to rats based on |etha
(LD<I NF>50) and | owest toxic dose data

viii. Terpene resin putty. No aquatic, avian, or mammualian toxicity
i nformati on or studies could be found for terpene. EPA found no
i nformati on which indicates that terpene resin putty is toxic to avian
speci es. However, terpene resin putty contains approxi mately 92 percent
tungsten. Based on the low toxicity of tungsten to aquatic and
manmal i an, EPA believes that terpene resin putty may al so present a | ow
potential toxicity to these species.

i Xx. Polypropyl ene. No aquatic, avian or nmammlian toxicity
i nformati on or studies could be found for pol ypropyl ene. Pol ypropyl ene
is a polynmer and has a high nol ecul ar wei ght. EPA believes that this
property would mitigate the transport of pol ypropyl ene through
bi ol ogi cal nenbranes, tissues, and cells of the gizzard or gut of avian
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speci es. Therefore, the pol ypropyl ene woul d not be absorbed and

bi oaccunul ated by organi sns such as waterbirds, but rather would be
excreted after passage through the digestive system EPA believes that
pol ypropyl ene woul d present a | ow potential toxicity to avian, aquatic,
and nmammal i an speci es.

E. Exposure

1. Sunmmary. Fishing sinkers are used throughout the United States,
easily lost or discarded into the environnent and, therefore, are
avai |l abl e for exposure to waterbirds. Sinkers may be found in areas
fished, such as al ong shorelines, enbanknents, rock barriers, and
piers. Sinkers may be lost in aquatic habitats if the hook or |ine gets
tangl ed in weeds or other obstructions, and when the |ine breaks,
sinkers may still be attached or fall off the Iine. Sinkers may al so be
| ost or discarded in terrestrial habitats if dropped by anglers. Any
si nker discarded in these areas could easily be ingested by waterbirds
feeding on seeds or other vegetative matter

For exanple, a recent study involving a | ake dredgi ng project that
focused on | ead shot in upstate New York, reported that for a period of
5 nmonths in 1990, the average nunber of fishing weights extracted from
the | ake's sedinment during dredging was 4.2 per day. The lake is
approximately 60 acres in size and 125 cubic neters of sedinent were
dredged each day.

An area along the river Trent in England, where one of the studies
took place that exami ned | ead fishing sinker ingestion by nute swans,
was heavily fished and contam nated with | ead sinkers. Over a 100 neter
stretch near the river, 1,100 lead split shot sinkers were collected by
2 persons in 1 hour

Anot her study whi ch exanm ned deposition of lead split shot by
anglers in South Wales and in England reported that a range of 5 to 300
si nkers per square neter were found in the water along the shoreline,
and al ong the bank of several snall ponds and | akes. The aut hors
cal cul ated that each person fishing dropped 4 to 7 sinkers per visit to
the wat erbody. While this area in Geat Britain nmay experience heavy
fishing pressure, it further denpbnstrates that sinkers enter the
environnent, and can be avail able for exposure to waterbirds.

Sinkers may be accidentally dropped al ong the shoreline, or can be
caught on itenms in the water, such as waterside or subnerged branches
and vegetation. Waterbirds may intentionally pick themup, m staking
them for seeds, or to use themas grit (materials birds use to aid in
di gestion such as snall pebbles), or may inadvertently ingest them
along with food such as discarded bait fish with a |ine and si nker
attached. It is necessary for birds to pick up and use grit to grind up
food items because birds | ack teeth

Fi shing sinkers discarded in shall ow areas of aquatic habitats are
readi ly avail able for ingestion by waterbirds for perhaps severa
years. Lead sinkers persist in the environment and may not conpletely
degrade for a period of at |east 100 to 300 years. Zinc and brass
sinkers would also renmain in the environnment for many years.

Nat ural deposition and sedi nentati on processes operate to
eventual ly cover the discarded sinkers with detritus and sedi nents.
However, activities such as boating or dredging may disturb sedi nents
and uncover discarded sinkers. Al so, receding water |evels due to
drought, tidal effects, natural subsidence, or intentional drawdowns
woul d make sinkers readily avail abl e

The size of the waterbird, especially the size of the gizzard or
esophagus may deternmine the size of the fishing sinker that can
potentially be swall owed.

EPA believes that |arger birds such as sandhill cranes could
swal | ow sinkers which are 2 inches in diameter, however, smaller
sinkers (1 inch and under) would be nore readily ingested by npbst
speci es. The Agency believes that sinkers 1 inch or |less nore closely
resenbl e food sources or pieces of grit.

Limted data are avail able regarding the size of fishing sinkers
i ngested by waterbirds. Wile sinkers approximately 1/4 inch (7 mj in
di anmeter have been found in the gizzard of comon | oons, EPA believes
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that these sinkers were probably larger when initially ingested. This

i s because sinkers are eroded in the gizzard by the nechani cal grinding
of the sinker with other materials such as grit, and chem cally by

aci di ¢ substances present in the gizzard or digestive tract. As the
sinker is broken down and the netal naterials are rubbed fromthe
sinker surface, lead, zinc, or other netals are released into the

bl oodstream tissues, and organs of the bird. Even if a fishing sinker
is excreted froma bird after it has been ground down to a snall size,
the | ead already absorbed into the tissue of the bird could still cause
adverse effects and death

A scientist who has studied | ead poisoning in common | oons has
found | ead sinkers up to, and including 1 inch in length in the gizzard
of common | oons which died from | ead poisoning. These particul ar
si nkers ingested appear to be worm wei ghts, egg sinkers, and bass
casting sinkers. Lead jigs were also found in these conmon | oons.

The frequency of ingestion of sinkers nay differ between species,
geographic region, and tinme of year. Data are not currently avail abl e
to determ ne to what extent ingestion of |ead or other fishing sinkers
is incidental, accidental, or selected

The nunber of |ead- or zinc-containing sinkers that waterbirds are
likely to ingest cannot be quantified. There are differences anbng
speci es of waterbirds, variations in feeding, mating, and mgration
behavior, as well as in other factors such as age and sex of the bird
that can affect ingestion. In addition, accurate estimtes of this sort
woul d depend on a nunber of conditions such as the extent of fishing in
a certain area, nunber of sinkers and waterbirds present in the area,
and nmany factors relating to bird behavior

Due to all these factors, a nodel is not available to predict the
probability of ingestion of fishing sinkers by waterbirds or the extent
of the exposure to birds over a specific tinme period (nunber of
wat erbirds at risk or nunber of fishing sinkers available for
i ngestion). In addition, an accurate nunber of waterbirds that could
receive a lethal dose of lead or zinc fromfishing sinkers, or the
probability of consum ng a | ethal dose, cannot be estinated

Areas subject to fishing each year will continue to pose a threat
of sinker ingestion to waterbirds occurring or returning to mgrate in
that area. However, whether accidental or intentional, ingestion of
si nkers does occur and is assunmed to be proportional to availability.
Therefore, as the nunber of |ead- and zinc-containing fishing sinkers
entering the environnment increases, so does the probability of
i ngestion by waterbirds.

2. Feeding habits. Nunerous species of waterbirds may intentionally
or inadvertently ingest fishing sinkers during feeding. Wile it is not
certain why waterbirds ingest small sinkers, perhaps it is due to a
simlarity in size and shape to grain, seeds or roots of sonme plants,
or invertebrates, or they appear like pebbles or grit which aid in
di gestion. Waterbirds may al so ingest sinkers when preying on fish
still hooked to a broken Iine with a sinker attached

St udi es have docunented ingestion of |ead fishing sinkers by comobn
| oons, trunpeter swans, and nmute swans. However, based on their feeding
habits, and where they forage for food (Il ocations where people fish),
many ot her species could easily ingest |ead- or zinc-containing
sinkers, and could al so be affected

Loons can dive to a fairly substantial depth (up to approxi mately
30 feet) to capture fish, and may inadvertently ingest sinkers when
eating fish with tackle still attached. Loons may al so intentionally
pi ck up sinkers for use as grit.

Cranes and herons wade in the shallow areas of inland and coasta
aquatic habitats searching for prey. Both species dig into the sedi nent
with their bills to extract food. They consune fish, crustaceans, and
ot her benthic invertebrates, anphibians, insects, and vegetation
(including grains), and nmay incidently ingest |ead fishing sinkers.

Bay diving ducks (e.g., canvasbacks) and grebes, feed on aquatic
i nsects, fish, crustaceans, other invertebrates, and aquatic plants
found on the bottons of aquatic habitats.

Ceese, ducks, and swans eat aquatic vegetation, plant shoots or
roots, seeds, bulbs, insects, small manmmals, roots, berries, and nuts.

14 of 39



Oten they feed al ong shorelines and may be readily exposed to

di scarded or lost fishing sinkers. Swans frequently pull vegetation off
the bottom sedi ments. These species can easily ingest fishing sinkers
during feeding as they forage or sift through sedinent on | ake, pond,
or river bottons.

Rapt ors and scavengers such as hawks, osprey, and vultures consune
fish, small mammal s, birds, and crustaceans. Monofilanment |ine and
attached si nker weights hooked to bait such as worns or fish could al so
be easily ingested by other fish or fish-eating predators.

3. Affected species. EPA believes that over 75 individual species
are potentially at risk fromexposure to | ead- and zi nc-contai ni ng
fishing sinkers based on their feeding habits and sources of food
These species fall into a nunber of groups such as surface feeding
ducks, bay diving ducks, |oons and grebes, sea ducks, cranes and their
allies, geese and tree ducks, swans, herons and their allies, raptors
and scavengers.

During the course of EPA' s analysis, additional reports were found
whi ch docunent the ingestion of |lead fishing sinkers and | ead poi soning
in sandhill cranes (not the endangered M ssissippi sandhill crane),
comon | oons, nute swans, and tundra swans.

Two wild sandhill cranes (Grus canadensis) found dying were
submtted to the National Wldlife Health Research Laboratory for
di agnosis (Ref. 26). One femml e sandhill crane, that died fromlead
poi soning shortly after capture, was found in Nebraska and contai ned a
portion of a lead fishing sinker in its gizzard. The | ead | evel (wet
weight) in the crane's liver and kidney were 23 ppm and 29.8 ppm
respectively. Another female sandhill crane which was weakened and
unable to fly was found in the Aransas National WIldlife Refuge in
Texas. A portion of a lead fishing sinker was found in the gizzard, and
| ead poisoning was determned to be the cause of the noribund condition
of the bird. The lead | evel (dry weight) in the kidney was 113.4 ppm
and 258.8 ppmin the liver

Tufts University Wldlife Cinic exanm ned (necropsied) 21 adult
common | oons found dead or noribund in New England States from 1991 -
1993 (Ref. 30). Fourteen conmon | oons had ingested either a | ead
fishing sinker, |ead wormweight, or lead jig. Nine of these 14 | oons
died fromlead poisoning; 5 were suspected of dying froml ead poisoni ng
(they showed necropsy and hi st opat hol ogic | esions consistent with | ead
poi soni ng). Toxi col ogical analysis of the 9 birds confirmed with | ead
poi soning had lead liver levels ranging from®6.05 ppmto 13 ppm The
| ead sinkers, lead jigs, and | ead worm wei ght that the | oons had
i ngested were al so exam ned (wei ghted and neasured). These |ead objects
ranged in length from0.27 to 1 inch; from0.21 to 0.49 inches in
width; and in weight from1.5 grans to 16.5 grans.

Necropsy data fromthe Rose Lake WIdlife Research Center in East
Lansing, Mchigan report that from 1988 to 1993: (1) Qut of 55 common
| oons exami ned, 3 died from| ead poisoning due to | ead fishing sinkers,
(2) 5 out of 60 nute swans exami ned, ingested |ead fishing sinkers and
died fromlead poisoning, and (3), 1 tundra swan (Cygnus col unbi anus)
died from |l ead poisoning due to the ingestion of a |lead fishing sinker
(Ref. 15). Lead concentrations in the liver and kidney of the conmpn
| oons ingesting fishing sinkers ranged from6 to 13 ppmand 28 to 46
ppm respectively. The data al so indicated that 12 conmon | oons i ngested
what appeared to be lead jigs, which are wei ghted hooks. The | ead
levels in the liver of these loons ranged from11.7 to 98.2 ppmin the
liver and 18.1 to 124 ppmin the kidney.

Data fromthe New York State WIldlife Resources Center in Del mar
New York reported that seven comon | oons, and one nmute swan
necropsi ed, died fromlead poi soning due to ingestion of lead fishing
sinkers (Ref. 29). The comon loon nortalities were as follows: (1) one
common | oon | ocated al ong Lake Ontario in 1983, and | ater died, had a
lead level in the liver of 9.3 ppm a worn |lead fishing sinker weighing
approximately 2 grans was found in the stomach, (2) one debilitated
common | oon that died shortly after it was found in 1986 at Long Lake,
had i ngested a worn elongated split shot fishing sinker; the |ead
concentration in the liver was 41.2 ppmwet weight, (3) two common
| oons that died in 1989, each with a worn |ead fishing sinker in their
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gi zzards, had lead liver levels of 26.4 ppm and 30 ppm (4) one conmmon
loon with a lead liver level of 9.8 ppmalso died in 1989, and had
ingested a lead fishing sinker, (5) a ““large'' split shot lead fishing
sinker was found in a common | oon that died in 1982 (2 assays were
conducted indicating that lead liver levels were 21 and 23 ppm, and
(6) one loon found dead on Kueka Lake had ingested an egg-shaped si nker
approximately 8 mmin dianeter; the lead |liver |level was 15.5 ppm The
New York State Wl dlife Resources Center also reported that a fermale
mut e swan that had ingested a teardrop-shaped | ead fishing sinker died
fromlead poisoning in 1986

A male whistling swan (also referred to as the tundra swan, Cygnus
col unbi anus) was found sick and extrenely enaci ated al ong the banks of
a creek in Maryland (Ref. 11). It was brought to the Patuxent Wldlife
Center for autopsy where it was found that the bird was | ead poi soned
The swan had ingested a | ead sinker contained in the gizzard. The | eve
of lead found (on a wet weight basis) in the blood, liver, and ki dney
was 830 ppm 40 ppm and 2,440 ppmrespectively. The study authors
surm sed that the very high levels of lead reflected a high | evel of
| ead absorbed fromthe ingested sinker

Any endangered or threatened waterbirds, such as the M ssissipp
Sandhill Crane (See Unit I1.C 4. of this preanble) that feed in areas
wi th discarded or lost fishing sinkers may potentially ingest |etha
gquantities of lead or zinc. Each individual is inportant to the
continued survival of an endangered or threatened species, and
therefore, inpacts on even single individuals are of special concern
O her listed endangered species, such as the whooping crane (G us
anericana), wood stork (Mycteria anerican), Aleutian canada goose
(Branta canadensi s | eucopareia), peregrine falcon (Falco peregrinus
peregrinus), and possibly the bald eagle (Haliaeetus |eucocephalus),
may directly or indirectly ingest fishing sinkers.

4. Species ranges. Ranges of these potentially exposed waterbirds,
as well as avian predators and scavengers include areas throughout the
United States with suitable aquatic habitats for feeding and breedi ng
activities. In sone cases, these ranges correspond to areas subject to
noderate to heavy use by fishernmen (e.g., northwest, m dwest,
sout heast, upper north central, and northeast U. S.). The range of a
species often is conplex and |large and it can consist of a sunmer or
breedi ng range, a winter range, and geographi c areas where the species
occurs throughout the year. Oten portions of these three areas
geographically overlap. The breedi ng ranges of the species with
reported nortalities (comon |oon, trunpeter swan, nmute swan, tundra
swan, and sandhill crane) due to ingestion of |ead fishing sinkers, the
ranges of other potentially affected species di scussed above, and the
areas fished essentially cover the entire United States.

Bay diving ducks and nergansers are generally found throughout the
United States during the year. Loons and grebes occur across the upper
m dwest, northeast, west coast, and Al aska. Surface feedi ng ducks,
dependi ng on the species, occur throughout the United States. Cranes,
herons, and their allies, generally occur throughout the United States
and al ong coastal areas. Sea ducks are comonly found al ong the United
States coast. Geese and tree ducks are distributed al ong the west
coast, northeast and Gulf coast. Swans are found in nmany areas of the
United States including the northeast, upper mdwest, west coast, Rocky
Mount ai ns, and Al aska. The distribution of raptors and scavengers is
wi despread throughout the United States

5. Popul ation effects. EPA recogni zes that popul ati on effects
cannot be neasured accurately in this case, because of the nany species
that may be adversely inpacted, and other conplex variables invol ved
It is difficult to separate out the precise degree of the hazard posed
by fishing sinkers to waterbird popul ati ons as opposed to that from
natural or other nan-nmade sources of population nortality and
variability, or that caused by normal environnental change (e.g.
drought, increased predation). Many waterbird popul ati ons have been
decreasi ng progressively over the past several years and decades
because of increased hunting and a decline in suitable nesting habitats
(e.g., the net loss of 2.6 mllion acres of wetlands in the United
States fromthe m d-1970's to the m d-1980's).
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It is difficult to see the full effect on popul ations, as there
have not been large reported die-offs due to ingestion of fishing
sinkers. Wiile the avail abl e studies nmay appear to indicate that a
snmal | nunber of common | oons, trunpeter swans, nmute swans, tundra
swans, and sandhill cranes have died due to ingestion of |ead fishing
si nkers, EPA believes that the potential nagnitude of the risk to
waterbirds is greater than the nunber of known deat hs indicates.
Species with simlar feeding habits in simlar ecosystens such as those
previously discussed (Unit Ill.E 2 of this preanble), are likely to
al so be at risk, although no deaths due to ingestion of fishing sinkers
have been reported

The potential risks to waterbird popul ations may not be fully
reflected in the avail able data due to a nunber of factors. Birds that
are seriously ill fromingesting |ead- or zinc-containing sinkers my
seek the cover of vegetation and are difficult to |ocate when they die
Common | oons and trunpeter swans do not flock together and
consequent |y, when individual birds seek cover they are often
over| ooked. Because they are susceptible to predation, nost of the il
or dead birds nmay quickly di sappear as they becone neals for predators
such as m nk, weasels, raccoons, fox, coyotes, eagles, hawks, and ow s.
This conplicates the ability to determ ne the nmagnitude of adverse
effects to waterbirds due to sinker ingestion. Therefore, EPA believes
that the true nunber of waterbird deaths is considerably |arger than
t hose that have been observed and reported. Even if a known nunber of
carcasses are deliberately "“planted'' in known locations, it is
difficult to locate all of themat a later tine.

For exanple, in a study conducted in northwestern M ssouri, 62
percent of 90 planted carcasses di sappeared after only 4 days. In Texas
coastal marshes, 89 percent of 47 carcasses had di sappeared in 8 days.
In a refuge in Mssouri, 25 percent of "~ “planted' ' carcasses were not
| ocat ed when the areas were searched. |If the nunber of dead and | ead-
or zinc-affected waterbirds do not exceed the ability of predators to
consune them few carcasses will be present. Carcasses woul d becone
nore evident when birds die in greater nunbers, or if the nunber of
predat ors decreased

EPA al so recogni zes that naturally occurring popul ati ons of
wat erbi rds do not exist in isolation. The health of one populationis
of t en dependent upon other populations within a natural community. As
such, lead- and zinc-containing fishing sinkers may cause direct
adverse effects on one popul ati on, but nay al so produce indirect
ef fects, such as perturbations on food webs in ecosystens. For exanple,
t hese perturbations could include disruptions in the predatory/prey and
conpetition relationshi ps between individuals in interacting
popul ations within a comunity.

However, EPA did exanm ne how fishing sinkers nay affect individuals
wi thin a popul ati on. The nunber of individuals within the trunpeter
swan, comon | oon, and M ssissippi sandhill crane popul ati ons are as
foll ows. Trunpeter swan popul ations are estinmated to be approxi mately
13,000 in Alaska, 1,700 in the Rocky Muntain area, and 300 in the
interior portion of the United States. Comon | oon popul ati ons are
estimated to be 34,000 in Alaska and 47,000 in the rest of the United
States. The popul ation of the M ssissippi sandhill crane, found on and
near the M ssissippi Sandhill Crane National WIldlife Refuge in Jackson
County, M ssissippi, is estimated to be 142 i ndivi dual s.

Al t hough the total population of trunpeter swans or comon | oons
may appear |arge and geographically dispersed, it can consist of
relatively snmall |ocal breedi ng popul ations. The |oss of a few nenbers
of these | ocal popul ations may be of great consequence. For exanple,
the conmon | oon population in 4 New Engl and States (Mine, New
Hanpshire, Vernont, and Connecticut) is estimted to be approximtely
4,374 individual s; however, Vernont has only about 16 nesting pairs or
32 individuals. As nentioned previously (Unit I1.C 1. of this
preanbl e), common | oons are |listed as an endangered or threatened
species in sone New England States (Ref. 5)

If only a few of these |oons die from poi soning due to ingestion of
a lead- or zinc-containing fishing sinker, there will be fewer birds to
reproduce, and less future offspring. This is of particular concern
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regardi ng endangered species where both the total and | ocal popul ations
are low, and the loss of an individual is very significant. Therefore,
deaths of individual birds may in turn inpact the total popul ation of
avi an speci es. However, direct effects nay only be seen concerni ng

i ndi vidual s, or |local breeding popul ations. Regardless of the
difficulty in fully determning the inpacts on waterbird popul ati ons,

| ead- and zinc-containing fishing sinkers remain as one source of
unnecessary adverse pressure on already stressed populations. This is
especially true if local breedi ng popul ati ons, nmade up of individuals,
have to cope with other adversities such as loss of habitat. In
addition, fishing sinker ingestion may result in toxic effects, thereby
significantly reducing or elimnating the opportunity for reproductive
effects to occur

Al t hough the effects of |ead- and zinc-containing fishing sinkers
on waterbird popul ati ons are inpacts of concern, EPA does not believe
it is necessary to denonstrate popul ati on effects before taking
regul atory action (Ref. 3). Since npst endangered speci es have very | ow
popul ati on nunbers, concern would be high if even one individual was
adversely affected or died as a result of lead or zinc ingestion. By
the tinme such effects were conclusively shown, it mght be too late to
mtigate any adverse effects to these species. In fact, the M ssissipp
sandhi |l crane, a Federally endangered species, is in danger of
extinction due to a nunber of factors such as |oss of habitat, human
predation, and presence of other toxins in the environnment.

EPA has previously inplenmented regulatory prograns that protect
birds without estinmating population effects. The Agency took action to
phase out nost uses of granul ar carbofuran, an agricultural insecticide
and nematicide (Ref. 27), and to cancel certain registrations of the
pestici de di azi non, based solely on concerns about acute risks posed to
birds (Ref. 28).

F. Ri sk Characterization

EPA believes that | ead- and zinc-containing fishing sinkers pose an
unreasonable risk to waterbirds for the foll owi ng reasons.

Fi shing sinkers are used and can be found in ponds, |akes, and
streanms, and al ong the shores and banks of these aquatic habitats
t hroughout the United States. They are available for ingestion by
wat er bi rds. The actual nunber of sinkers located in the environment
cannot be quantified; however, approximtely 477 nmllion |ead, zinc,
and brass sinkers are sold each year in the United States. As nore
sinkers are discarded or lost in the environnment each year, nore will
be potentially available to waterbirds, and additional waterbird deaths
may occur. Based on the toxicity of lead and zinc, one fishing sinker
can be sufficient to cause nortality in waterbirds.

As previously discussed, the actual nunber of waterbirds that will
likely ingest fishing sinkers, and the definite nunber of fishing
si nkers ingested by each waterbird, cannot be estimted. However, the
true nunber of deaths may be higher than the nunber of docunmented cases
due to: (1) The lack of a national incident reporting system(in
addition, the studies and research conducted specifically to assess the
i ngestion of fishing sinkers are small in nunber), (2) the difficulty
of locating carcasses in the field, and (3) Iimted resources and staff
to conduct necropsies.

I ngestion of lead fishing sinkers by waterbirds has been
docunented. There is clear evidence that ingestion of lead fishing
sinkers has resulted in toxic and often fatal effects to avian species
such as comon | oons, trunpeter, nute, and tundra swans, and sandhil
cranes.

The size of lead fishing sinkers which have been ingested by
wat er bi rds has been docunented. Sinkers up to and including one inch in
si ze have been found in comon | oons.

Research has al so denonstrated that zinc is toxic, and zinc pellets
have produced nortality when ingested by waterbirds such as nall ards.
Therefore, ingestion of zinc fishing sinkers may al so pose risks to
wat er bi rds

Q her avian species that have simlar feeding habits and breed or
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mgrate in areas containing |lead- or zinc-containing fishing sinkers
are at risk

I'V. Provisions of the Proposed Rul e and Rational e

The rule would inpose a ban on all manufacture, inport, and
processing of fishing sinkers containing any | ead or zinc and which are
1 inch or Iess in any dinension for use in the United States 1 year
after pronulgation of the final rule. The distribution in commerce of
such fishing sinkers would be prohibited 2 years after pronul gation of
the final rule. The rule would not prohibit the manufacture and
processing of |lead and zinc-containing fishing sinkers 1 inch or |ess
in any dinmension solely for export. Manufacturers and processors of
those sinkers for export would be required to naintain records
regarding the production, inventory, and shi pnent of those sinkers.
This would allow EPA to track the distribution of regul ated sinkers,
and effectively enforce the rule

EPA is proposing to prohibit the manufacture, processing, and
distribution in commerce of any | ead- or zinc-containing fishing sinker
because EPA believes they pose an unreasonable risk of injury to avian
speci es such as waterbirds. Extrenely small anmounts of |ead and zinc
(at the ppmlevel) adversely affect waterbirds, and ingestion of even
one fishing sinker can result in their death. If fishing sinkers were
allowed to contain a small anmount of |ead or zinc, although a trace
anount may not produce toxic effects, the cunulative inpacts due to
i ngestion of nore than one sinker could result in nortality. In
addition, lead- and zinc-containing fishing sinkers are very persistent
in the environnment and can be accessible for ingestion by waterbirds
for a nunber of years. Therefore, EPA is proposing to regulate the
production and sal e of fishing sinkers containing any anount of |ead or
zi nc.

EPA' s economic analysis indicates that there are several avail able
or commercially viable substitutes for |ead- or zinc-containing fishing
sinkers. This analysis, discussed further in Unit V. of this preanble,

i ndi cates that the average increase in annual costs to each individua
person who fishes fromthis proposal would be substantially | ess than
$4.00 per year. EPA believes the scientific evidence denpnstrating the
severe adverse effects to waterbirds fromthe ingestion of |ead- and
zinc-containing fishing sinkers, the econom c, social, and
environnmental value of these birds, and the | ow costs and availability
of substitutes for these sinkers, outweigh any costs that would result
frominposition of the proposed regulation. Therefore, EPA believes the
conti nued manufacturing, processing, and distribution in conmerce of
snmal | size | ead- and zi nc-containing fishing sinkers presents an
unreasonabl e risk of injury to the environnent.

EPA does not believe that the use of |ead- and zi nc-containi ng
fishing sinkers is essential. Substitutes which the Agency determ ned
were less toxic to waterbirds are available, albeit at a somewhat
hi gher cost. These substitutes include tin, copper, antinony, bisnuth,
steel, tungsten, and terpene resin putty. EPA believes these
substitutes for lead- and zinc-containing fishing sinkers would perform
as well as lead or zinc

This ban, as proposed, would greatly elimnate future entry of
these fishing sinkers into the environnent, and therefore limt the
nunber of | ead- and zinc-containing fishing sinkers available for
exposure. EPA believes this would ensure that any unreasonable risk
posed to waterbirds woul d be adequately reduced

EPA is proposing to regulate all sinkers 1 inch or less in any
di mensi on because those size sinkers resenble pieces of grit or snal
food itens such as seeds which waterbirds may ingest. The najority of
sinkers nost likely to be used for recreational fishing are also 1 inch
and less in size

The Agency eval uated banning different types of sinkers 1 inch or
less in size (split shot and non-split shot). While a ban on split shot
type sinkers is the nost economical option in terns of cost per sinker
it would only account for 68 percent of the sinkers 1 inch or less on
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the market. Therefore, an additional 32 percent of sinkers 1 inch or

| ess, or approximately 152 million sinkers, would still be manufactured
per year and potentially available for exposure to waterbirds. EPA
believes that it is inportant to capture this significant market
segnent because regardl ess of type, sinkers 1 inch or |ess pose a risk
to waterbirds. In addition, the majority of hone manufacturers produce
non-split shot sinkers. Therefore, the prohibition on all sinkers 1
inch or less in any dinension would assist in reducing human health

ri sks as well.

It is estinmated that the proposed ban woul d prevent over 450
mllion | ead- and zinc-containing fishing sinkers 1 inch or Iess from
bei ng produced each year, and potentially fromentering the
envi ronnent .

The provisions of this proposed rule concerning the ban on
manuf acturi ng and processi ng woul d becone effective 1 year after
promul gation of the final rule. EPA chose a 1-year delay, rather than
an i nmedi ate ban which the Agency believed to be too burdensone on
i ndustry, to enable manufacturers of |ead- and zi nc-containing fishing
sinkers time to retool their equi pnment to produce other types of
si nkers.

The proposal, if inplenented, would al so prohibit the distribution
in commerce of lead- or zinc-containing fishing sinkers, and that have
any di nension |less than or equal to 1 inch, by any person effective 2
years after pronulgation of the final rule. The sale of these types and
sizes of fishing sinkers in the United States by any person, including
retail stores or catal ogues, would not be allowed. The Agency believes
restrictions on the distribution in commerce are necessary to elimninate
the continued availability and usage of |ead- and zinc-containing
fishing sinkers less then or equal to 1 inch in size

The prohibition on the distribution in conmerce of |ead and zinc-
contai ni ng sinkers would becone effective 2 years after pronul gation of
the final rule, in order to allow an adequate interval for distributors
to sell their remaining inventory of those sinkers. Al though EPA
eval uat ed options which would further delay the regulatory requirenents
(ban the nmanufacture, processing, and distribution after 3 or 5 years),
t he Agency does not believe that these options would be justified in
light of the continued and increasing risk to waterbirds. |If EPA
further delayed the ban, a potentially |arge nunber of |ead- and zinc-
contai ning fishing sinkers could enter the environnent.

EPA eval uated a nunber of options before choosing to prohibit the
manuf acture, processing, and distribution in conrerce of |ead- and
zinc-containing fishing sinkers 1 inch or less in any dinension. Wile
the other options, discussed further in Unit VI. of this preanble,
woul d restrict a segnent of the fishing sinkers available for exposure
to waterbirds, the Agency does not believe that these other options
woul d adequately reduce the availability of sinkers for exposure or
adequat el y reduce the unreasonable risk to waterbirds. To adequately
reduce this risk, EPA believes a ban on the manufacture, processing,
and distribution of |ead- and zinc-containing sinkers 1 inch or less in
any di nension is necessary. EPA al so evaluated the option of a
conpr ehensi ve ban on all fishing sinkers. Wile a conprehensive ban on
all lead- and zi nc-containing sinkers would acconplish the greatest
degree of risk reduction, EPA did not select that option because the
burden pl aced on society associated with that option would be too
severe. Therefore EPA chose a limted ban targeting those sinkers which
EPA bel i eves pose the greatest harmto waterbirds.

The rul e, as proposed would not prevent individuals from engagi ng
in fishing or fromusing sinkers, but rather would prohibit the
manuf acture, processing and distribution of fishing sinkers of a
certain type and size to prevent unreasonable risk of injury to
wat er bi rds

This rule would not prohibit the use of fishing sinkers containing
| ead and zinc by any person. TSCA section 6 (a)(5) authorizes EPA to
prohi bit or otherw se regulate any manner or nethod of conmercial use
of a substance or m xture. Because the fishing sinkers at issue are
those used in recreational fishing, EPA' s proposal would not extend to
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the recreational use of these fishing sinkers.

The total cost of the proposed regulation for consuners is $71.6
mllion over 10 years. The cost to persons who fish is mniml (average
2 cents per fishing day).

V. Econom c | npacts

Al'l references and background information reviewed in this Unit of
the preanble are found in the ““Regulatory Inpact Analysis of Options
for Regulating Lead and Ot her Toxic Fishing Sinkers,'' referred to in
this proposal as Support Docunment 2. EPA concentrated its analysis on
| ead fishing sinkers as they account for the mgjority of sinkers
presently on the nmarket. There is a snall volune of brass sinkers
currently produced donestically, and a very snall volune of zinc
sinkers which are inported. EPA estinates that approximately 477
mllion split shot and non-split shot |ead, zinc, and brass sinkers are
sol d each year and used for freshwater fishing

A. Availability, Application, and Cost of Substitutes

1. Sunmmary. EPA has investigated a nunber of possible substitute
materials for lead fishing sinkers. The substitutes considered suitable
for lead fishing sinkers, are also appropriate for zinc and brass
fishing sinkers. Substitutes were eval uated on the basis of
availability, application, and cost, in addition to toxicity relative
to lead and zinc (as detailed in Unit I1l1.D. of this preanble)
Availability refers to the current nmarket for sinkers nmade of the
various types of materials, while application refers to the sinker
types that could be manufactured froma particular nmaterial. EPAis
aware that there may be other substitutes which are being devel oped,
but are not yet on the market, and others which may only be avail abl e
| ocally such as glass and ceranic. The Agency has not anal yzed these
substitutes in detail, mainly because there is a |l ack of information
regardi ng them

As eval uated by the Agency, the costs of substitutes include raw
mat eri al s, energy, operations and mai ntenance, capital, and conversion
costs. These costs, along with toxicity considerations, were used to
estimate the market share of various substitutes which would result
followi ng inplenentation of the proposed regulatory option

The identified substitutes for split shot sinkers are different
fromthose identified for non-split shot sinkers. Substitutes for |ead
split shot need to be nalleabl e and have a soft edge so that fishing
lines are not damaged when substitute weights are crinped or squeezed
onto the line. The sane considerations are not inportant for |arger
wei ghts (i.e., non-split shot) that are tied onto the line. Hence, the
list of feasible substitutes is different for the split shot segnent of
the market than it is for non-split shot sinkers.

Substitutes for lead fishing sinkers, which are identified as being
currently commercially avail able and are subject to this proposed rule
are zinc, and brass. Oher potential substitute materials which are not
subject to this proposal are: (1) Tin, (2) tin/antinony, (3) bismuth,
(4) terpene resin putty, (5) copper, (6) stainless steel, and (7)
pol ypropyl ene tungsten conposite

Finally, the suitability of |lead jigs as a substitute was exam ned
While a jig basically acconplishes the sanme objective as a fishing
si nker, the Agency does not believe they are viable substitutes for
| ead or zinc sinkers. Generally, jigs are used as artificial lures
which require the angler to manipulate it such that it appears life-
like. Sinkers are generally used with live bait and do not require such
handl i ng. Accordingly, it is estimated that |lead jigs would substitute
for less than 1 percent of |lead fishing sinkers currently in use
Several of the substitutes are described bel ow

2. Substitutes subject to regulatory action.--i. Zinc. Zinc fishing
sinkers under 1 inch are not currently manufactured in the United
States. Non-split shot sinkers such as worm wei ghts are presently
i nported for use. EPA does not believe that zinc sinkers are produced
at home. Zinc is nore expensive than lead, and could replace lead for a
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few product forms such as worm wei ghts.

Di sadvantages of zinc relative to lead are that it is nore
expensive, is nore difficult to manufacture, can damage the
manuf act uri ng equi pnent, and has a harder edge, and therefore nay
damage the fishing line. Also, zinc has a | ower density, and is not as
soft and easy to work with as |ead

ii. Brass. Brass sinkers are currently available in the United
States for purchase, and are slightly nore expensive than conparabl e
| ead sinkers. Primarily non-split shot brass sinkers such as those used
for bass casting are produced in the United States. EPA does not
bel i eve that brass sinkers are produced at home. Brass sinkers can be
plated with silver, zinc, or with zinc plus black chromate

One di sadvantage of brass is that it cannot be crinped onto the
line as easily as | ead shot because of the hardness of brass. It is
t herefore considered too hard for use as split shot, and mechanica
crinpi ng nethods such as rubber appendages nust be used. Also, brass
may contain 7 to 8 percent |lead, and 5 to 20 percent zinc. Furthernore,
brass is | ess dense than | ead and has a higher nelting point than | ead
and ot her substitutes, making processing nore difficult.

3. Substitutes not subject to regulatory action.--i. Tin. Tin
al t hough | ess dense than lead, is suitable for use as split shot due in
part to its softness. Tin split shot is currently available in the sane
wei ghts as lead split shot. It appears that tin sinkers are easier to
affix to the line than are | ead sinkers. The tin shot is opened with
the thunbnail, but has no ears for rel ease, as does renovabl e | ead
shot. Raw material costs for tin are approxinmately 10 tines the cost of
| ead. Because of this higher cost, tinis not considered practical for
use in sinkers other than split shot.

The mai n di sadvantage of tin sinkers is that they are | ess dense
than |l ead sinkers, resulting in roughly a 50 percent increase in
material to achieve the sane effect as for typical split shot. Also,
although tin is soft, it requires greater precision nmethods to
manufacture so that it will not damage the fishing line. Tin sinkers
could be produced by honme manufacturers; however, the relatively high
cost of tin would likely discourage this activity, and hone-
manufactured tin split shot could cause |ine danage due to the
relatively hard edge

ii. Bisnmuth. Sinkers that are 99.99 percent bisnuth are
manuf actured and distributed to retail stores. Five types of bisnmuth
si nkers have been identified including bell sinkers, bass casting
(swi vel) sinkers, wal king sinkers, egg sinkers, and worm wei ghts.

Bi smut h sinkers generally costs approximately twi ce as nuch as
conparabl e | ead sinkers. Bismuth sinkers could be manufactured at hone,
using a | ead sinker nold. However, if hone-manufacturers were to use
bi smuth, the resulting sinkers would be considerably nore expensive
than | ead sinkers and hence, probably woul d not be purchased by
retail ers.

The advantages of using bismuth rather than | ead, zinc, or brass
include its slightly lower nelting point, which neans that it requires
slightly | ess energy to manufacture than | ead. The nelting point of
bismuth is also |lower than the nelting points of the possible
substitutes copper and steel. Furthernore, the density of bisnuth is
high relative to other substitute materials like tin and copper

Bi smuth can be used to replace all |ead, zinc, and brass sinker
types except split shot. Bisnmuth cannot effectively replace |ead for
split shot because of its brittleness, which results in breakage when
it is crinped onto the line. The small density difference conpared to
| ead i s overcone by nmaking the sinker slightly |arger

iii. Terpene resin putties. A putty of terpene resins containing 92
percent tungsten by weight is currently manufactured. It has
approxi mately 80 percent of the density of |ead. The product is sold
whol esale to retail outlets and distributors.

Terpene resin putty is approximately three to four tines as
expensive as lead split shot. Although the putty is nore expensive than
| ead shot, in the fly fishing market, the only nmarket into which it
currently is marketed, this higher cost of the putty is insignificant
conpared to the high costs of other fly fishing equipnment (e.g., a
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person fly fishing may purchase 100 flies at $1.20 each for one fishing
trip). The product is not, however, an economically viable choice for
nost types of fishing that require weights larger than split shot.

Terpene resin putty currently is marketed only for fly fishing,
al though it can substitute for all sizes of split shot and nbst sinker
sizes. The putty is not suitable for use as a heavy weight since it
cannot be tied onto the |ine. However, |ike renovable split shot, the
putty can be reused nany tines. The nmjor di sadvantage of putty
relative to lead is its higher cost.

iv. Steel and copper. Steel and copper theoretically could also be
used as substitutes for lead, zinc, or brass fishing weights. However,
for various reasons these substitute materials are not considered as
practical alternatives at this tinme. Steel rusts unless expensive non-
corrosive alloys are used. Steel generally costs nore and is | ess dense
than I ead. Furthernore, steel products usually have very high nelting
points and are hard, meking these materials inpractical for manufacture
with traditional technologies. Steel could not be injection nolded; it
could be stanped, but only with very heavy equi pment. Typically,
forging and foundry operations are required for processing steel into
shapes. Copper has a density of approximately 79 percent of lead and a
nelting point greater than | ead, zinc and brass. These factors nmay nake
copper unsuitable for use as a substitute for lead in fishing sinkers.

v. Pol ypropyl ene, iron, and tungsten m xtures. One conpany is
currently devel oping an iron and tungsten inpregnated pol ypropyl ene
m xture that can be nolded into fishing sinkers of the sane size,
shape, and dinensions as |ead fishing sinkers. These wei ghts have the
sane " "look'' as lead fishing weights, although they have roughly 50
percent of the specific gravity of lead. Raw naterial costs are
estimated at $1.50 to $1.75 per pound or approxi mately five tines
greater than | ead

B. Cost of Proposed Rule

The Agency devel oped estimates of the cost of the proposed
regul atory option. The analysis, presented in Support Document 2,
details the costs, nethodol ogy, and results for the proposed rule and
for several additional regulatory alternatives

In general, the approach of the cost analysis is to utilize a
st epped demand function to depict demand for fishing sinkers and to
estimate changes in consuner surplus resulting fromvarious regul atory
options. This type of function is appropriate where nmany substitutes
are avail abl e and perfornmance differences anong the substitutes are not
significant. The estimation of these functions incorporates basic
i nformati on on the substitutes for |ead- and zi nc-containing sinkers
and estimated narket shares of the substitutes.

St epped demand functi ons depict consuners as ceasing to demand
certain quantities of a product when the cost of the product exceeds
the cost of a conparable substitute. Therefore, there will be no
reduction in the quantity demanded in the event of a price rise, unless
the price rises sufficiently to be above the price of the next
substitute. The cost of each substitute provides the height of each
step, and the market share of substitutes provide the width. Denand is
assuned to be relatively constant over the 10-year period--1993 to
2002

Wil e market shares are determ ned by a conbination of toxicity and
cost concerns to sensitivity analyses are perforned, in the first
mar ket share i s based predonmi nately on cost concerns and, in the
second, nmarket share is based predom nately on toxicity concerns. The
base case market shares under the proposed regul atory option for non-
split shot are estimated to be: Pol ypropyl ene-55 percent, bismuth-5
percent, tin-35 percent, steel-2 percent, and tin/antinony alloy-3
percent. The estinated base case market shares for split shot are: Tin-
90 percent, tin/antinony alloy-2 percent, and terpene resin putty-8
percent. The supply of |ead sinkers is assuned to be perfectly elastic
in the long run, therefore, no producer surplus exists in these
mar kets. Thus, nobst of the cost of the regulation will be borne in the
long run entirely by consuners of these goods.
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The present val ue social cost of the proposed regulatory option is
estimated to be $75.9 mllion discounted at 7 percent. The total costs
over the 10-year period apportioned to consuners is estimted to be
$71.6 mllion discounted at 7 percent. This inplies a cost of about
$9.6 mllion per year for the 31 mllion freshwater anglers that
participate in freshwater fishing annually or only 2 cents per fishing
day (average fishing days per individual per year are equal to 14).
This does not nmean to suggest however, that the increase in the
purchase price of sinkers is 2 cents. EPA has estinated that the cost
i npact of the final rule per average angler would be approxi mately 31
cents per year. However, this figure does not include the markups
associated with retail process. The purchase price paid for sinkers by
the average angler could be $1.50 to $3.50 per year, or 10 to 25 cents
per day of fishing. In any case, the increased price in fishing sinkers
is relatively minimal in conparison to the total cost incurred by
angl ers for other expenditures such as fishing rods, reels, and other
tackle, licenses, fishing trips, and boats.

C. Benefits of Proposa

Conducting a benefits analysis is conplicated by a nunber of
factors. First, the large nunber of bird species potentially at risk,
the paucity of avail able data on |ocal bird popul ations, deaths from
all causes, and on deaths fromlead- or zinc-containing sinker
ingestion make it difficult to estinmate current exposures and effects.
Second, it is difficult to estimate the probability that a | ost |ead-
or zinc-containing sinker will be picked up by an individual bird
Last, the accunul ation of lead in the environnent based on historica
fishing, together with uncertainties about its continued availability
to mgratory waterbirds, creates problens for estimating the potentia
ef fectiveness of alternative regulatory options in reduci ng exposure
and observed effects. Because of these difficulties, the approach taken
in the benefits analysis is to illustrate the potential routes of
exposure and describe the circunstances that suggest that significant
nunbers of waterbirds are potentially at risk

The benefits are presented in terns of nunber of sinkers renpved
fromthe market. As indicated in Unit Il1l1.D. of this preanble, one
| ead- or zinc-containing sinker can generally lead to nortality.

Foll owi ng this assunption, this analysis provides estimtes of the
nunber of these "“toxic'' sinkers renoved fromthe narketplace as a
result of a regulatory option. This information provides an indication
of the potential for a regulatory option to reduce exposure and risk to
birds. Wiile this approach cannot definitively describe absolute risk
reduction, it is an effective neans of conparing regul atory options.

For the regul atory options that EPA considered, the estinmated
nunber of ““toxic'' sinkers entering the environnent which would be
avoi ded over a 10-year period ranged fromnear zero to near 4.8
billion. The nunber of sinkers in the environnent avoi ded over 10 years
resulting fromthe regulatory option proposed in this rule, a ban on
t he manuf acture, processing, and distribution in commerce, is
approximately 4.2 billion fishing sinkers or 470 nmillion sinkers per
year. This estinmate assunes that the regulation is effective in
reduci ng the honme manufacture of |ead fishing sinkers. Therefore, this
estinmate represents a decrease in the nunber of |ead sinkers al one of
89 percent. The remai nder of |ead, zinc, and brass sinkers left on the
market will consist of sinkers greater than 1 inch in size

EPA al so reviewed rel evant econonic valuation literature for the
variety and range of val ues associated with the |oss of birds. The
range of val ues which is developed in the analysis is used to produce
an estinmate anal ogous to a break-even estimate of the nunber of birds
required to generate positive net benefits fromthe regulatory option
This range is based solely on the relative costs of each of the options
and does not address the effectiveness or cost-effectiveness of any
given option in terns of risk reduction

Birds have value to society for a variety of reasons. Val ues
i nclude those from bird watching; as part of and essential to the
heal th of the ecosystem its structure or function; biodiversity val ue;
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aesthetic environnment for hikers, canpers, anglers, and nature wal kers
in national and state parks and other natural environments; potentia
future genetic or nedical value; and ganme for hunting

For exanple, approximately 58 million persons engaged in non-
consunptive, non-residential recreation involving various forns of
wildlife including birds. Recreational benefits or expenditure
associ ated with birds including birdwatching, photography, and feeding
is estimated to be $18.1 billion, or approximately $310 per spender
O her non-consunptive recreational benefits have exam ned endangered
speci es such as the whoopi ng crane. A valuation study found that
persons were willing to pay $21 to $149 per year for a refuge that
woul d hel p protect the crane which they could visit.

Because environnental benefits are usually not traded as narket
goods and services, estinmating values for these benefits is difficult.
However, econom sts have devel oped approaches with which to estimte
t hese val ues.

Previ ously conducted val uation studies on birds are used in this
anal ysis to produce an estinmate of the nunber of non-endangered birds
for which the regulatory costs woul d equal the value of birds for
pur poses of conparing regulatory options. This is simlar in concept to
a break-even point. Valuation studies which have been used focus
primarily on use value and, thus, do not account for val ues which
soci ety places on endangered species, such as the M ssissippi Sandhil
Crane, which may be positively affected by the regulation. In addition
the estimates do not account for the value of risk reduction to human
heal th which will occur as a result of the regulatory requirenents.
Thus, any ranges cal culated can help to indicate the potential nunber
of birds that would have to be saved to provide net benefits solely on
the basis of benefits to non-threatened or non-endangered birds. The
range of fers useful guidance in conparing regulatory options, but does
not neasure absolute benefits or risk reduction

To calculate the range, the costs of the selected regulatory option
were divided by the estinmated range of values for non-threatened or
non- endangered birds. The results of EPA's analysis indicate that a
Iikely breakeven range is equal to 367,000 to 3.4 mllion non-

t hreat ened or non-endangered birds. Wile not trivial, the upper bound
of this estimate, 3.4 mllion birds, represents only 5 percent of the
estimated fall popul ation of gane birds, which enbody only a portion of
the potentially affected species. Additionally, if as few as one
percent of the sinkers renoved fromthe nmarket each year caused

wat erbi rd deat hs, approximately 4.7 million birds could potentially be
saved as a result of the regulation, well in excess of the high end of
t he estimated breakeven range

Wil e reductions in risk to hunman health and endangered species
have not been quantified, they cannot be ignored. Because the proposed
regul ati on enconpasses hone manufacture, human health benefits are
expect ed because exposure to | ead funmes and dust during the hone
manuf acturi ng process are expected to be elimnated. Finally, severa
endangered species are potentially at risk fromsnaller |ead- and zinc-
contai ni ng sinkers. The values for these birds have not been accounted
for, yet evidence suggests that society does place a high value on
endangered species. For instance, in 1991, an estimated $1.37 mllion
was spent on preservation efforts for the Mssissippi Sandhill Crane
al one. Wil e not necessarily a neasure of the social val ue of
i ndi viduals of this species, it does suggest that these values are
r eal

D. Cost-effectiveness

The Agency al so conpared the costs of various regulatory options
relative to the benefits achi eved by each option. For this analysis,
cost-effectiveness was evaluated as cost per 1,000 ““toxic'' or |ead-
and zi nc-containing sinkers renoved fromthe market. This type of
anal ysis can be useful in two ways: (1) For regulatory options yielding
simlar quantified benefits, it can assist EPA in identifying the nopst
cost-effective options, and (2) for regulatory options yielding
dissimlar or quantified and non-quantifiable benefits (as in this
anal ysis), it can assist EPAin identifying the increnental increase in
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cost per unit increase in quantifiable benefits. This anal ysis shows
that a ban solely of split shot would have the | owest cost per 1, 000

si nkers avoi ded. EPA is not proposing a ban on split shot al one because
such a ban, on an annual basis, would address only 68 percent of |ead
sinkers 1 inch or less in size. EPA believes this option would be an

i nadequat e response to the risks posed to waterbirds. The proposed
option, however, increases benefits to include 100 percent of fishing
sinkers 1 inch or Iess on an annual basis, at a still reasonable cost.
In addition, the proposed option offers benefits to human heal th which
woul d not accrue under a ban solely on split shot. EPA is not proposing
a ban on fishing sinkers over 1 inch in any dinension, or an i nmedi ate
ban of sinkers, in part, because this analysis showed that the
increnental costs were high relative to the benefits achieved

VI. O her Options Considered
A Sunmary

In granting the petition, EPA agreed to exam ne | abeling as one
course of action. However, EPA also considered a nunber of other
regul atory options such as: (1) A conprehensive ban on all sizes and
types of |ead- and zinc-containing fishing sinkers; (2) a geographic
ban on | ead- and zi nc-containing fishing sinkers; (3) a prohibition on
t he manuf acture, processing, and distribution in conmerce of |ead- and
zinc-containing fishing sinkers under 2 inches in size; (4) a
prohi bition on the manufacture, processing, and distribution in
commerce of | ead and zinc-containing split shot fishing sinkers; (5) a
prohibition or Iinmtation on the anbunt of |lead and zinc allowable in a
fishing sinker; and (6) the use of an econom c incentive or fee on the
sal e of |ead- and zinc-containing fishing sinkers. These options are
not mutual ly exclusive, and could be proposed in conjunction with one
anot her. Al though EPA did exanmi ne a conbi nation of sone options (e.qg.
| abel i ng and ban), the Agency eval uated each individual option's
ability to reduce the nunber of sinkers avail able for exposure to
wat erbirds. After consideration of the options and the avail able
i nformati on, EPA believes that the proposal to prohibit the
manuf acture, processing, and distribution in conrerce of smaller
fishing sinkers that contain |lead and zinc is the | east burdensone
neans to adequately address the unreasonable risk of injury posed by
fishing sinkers to waterbirds.

B. Labeling

The petitioners' section 21 petition requested that the Agency
require a label on lead fishing sinker packagi ng. However, the petition
al so stated that dependi ng upon the "““efficacy of the action requested
of EPA today, it nmay at sone point in the future be necessary for EPA
to restrict further the nmanufacture, distribution, and sale of |ead
fishing sinkers under TSCA'' (Ref. 5).

A proposal to label could include the following: (1) Placing a
| abel or warning notice on | ead- and zi nc-containing fishing sinker
packagi ng stating that the product is toxic to waterbirds; (2) for
sinkers sold in bulk, requiring retailers to post a sign with simlar
| anguage; and (3) requiring catal ogues selling fishing sinkers to
contai n | anguage regarding the toxicity of the sinkers. This | abe
could be placed on fishing sinkers manufactured and sold for use in the
United States, and well as those for export. The goal of such a | abe
woul d be to nodify consunmer behavi or and cause anglers to purchase | ess
toxi ¢ sinkers.

Label s generally provide consuners with information indicating how
to use a product safely. However, in this case, |abeling would have
little effect on the quantity of toxic sinkers lost in the environnent,
regardl ess of how careful anglers are. One ingested |ead- or zinc-
cont ai ni ng sinker can be enough to cause death to a waterbird

Additionally, |abels provide consuners with information regardi ng
the risks associated with the product. The Agency has revi ewed studies
regarding factors affecting | abeling effectiveness and concl udes t hat
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consuners generally respond nore readily to | abels which state or
suggest that an i medi ate and significant personal risk is associated
with that product (Ref 31). In situations where the product woul d not
pose such a risk (as is the case with anglers purchasi ng and using
fishing sinkers), studies indicate that a label is often |less effective
i n changi ng consuner response (Ref 31). Therefore, it is questionable
whet her a | abel would be effective in causing consuners to purchase

ot her types of fishing sinkers.

EPA exam ned various rates of consuner response to a |abeling
provision in order to assess the inpacts of such an option. The
response rates evaluated include, 0, 5, and 10 percent, where a 0
percent response rate indicates that there would be no change in
consumer purchasi ng behavior. EPA estimates that at a 5 percent
response rate, approximately 22 nmillion | ead- and zi nc-contai ning
si nkers annual ly woul d not be purchased, and approximately 45 mllion
si nkers annual ly woul d not be purchased at a response rate of 10
percent. |In conparison, the proposed option, a ban on the manufacture,
processing, and distribution in comerce of |ead- and zi nc-containi ng
fishing sinkers, would result in renmoving over 450 nmillion sinkers from
the market on an annual basis, preventing themfromentering the
envi ronnment and becomning avail abl e for ingestion by waterbirds.

The Agency believes that |abeling would not significantly affect
t he nunber of toxic sinkers lost in the environnment and would only
m ni mal |y affect consuner purchasi ng behavior. Therefore, the Agency
bel i eves that |abeling would not adequately reduce any unreasonabl e
risks of injury to waterbirds.

C. Conprehensive Ban, No Size Lint

This option would prohibit the nanufacture, processing, and
distribution in commerce of all types and sizes of |ead- and zinc-
containing fishing sinkers. This would guarantee the future elimnation
of all sizes and types of these sinkers in the environnent. EPA
bel i eves this option would be unduly burdensone and woul d unnecessarily
pl ace restrictions on the types of sinkers that are not readily
i ngested by waterbirds, and, therefore do not pose a significant risk
to those species. The Agency believes that there are |l ess costly
options which woul d effectively reduce the nunber of sinkers avail able
for exposure to waterbirds. Therefore, EPA rejected this option

D. Geographi c Ban

EPA al so consi dered a geographic ban to restrict the sale of |ead-
and zinc-containing fishing sinkers in certain areas such as those with
freshwater habitats (e.g., near |akes, ponds, or rivers), or in
habitats of affected species (see Unit II1l.E 3. of this preanble). The
Agency rejected this option because these areas woul d essentially
include the entire United States, and would be very difficult to
enforce. In addition, waterbirds are mgratory and could easily ingest
sinkers in areas where the sale of these fishing sinkers was not
prohi bited. Anglers are also nobile, and could buy the sinkers in one
| ocation, and use themin another area where their sale is prohibited,
t hus defeating the purpose of the prohibition. For these reasons, EPA
rejected this option

E. Ban on Sinkers 2 Inches or Less in Size

EPA consi dered prohibiting the manufacture, processing, and
distribution in commerce of |ead- and zinc-containing fishing sinkers
which were 2 inches and less in any di nension. EPA believes 2 inches is
a dianmeter to which larger species, such as sandhill cranes, can expand
t heir esophagus to swall ow food or other itens. However, after further
consi deration, although |arger birds are physically capabl e of
swal | owi ng sinkers greater than 1 inch, EPA believes that nopst
wat er bi rds would not |ikely ingest sinkers of that size. Mreover, the
majority of sinkers over 1 inch in any dinmension are used for fishing
in the ocean, and would not be readily avail able for exposure to
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wat erbirds. This option is |less cost effective than the proposed option
in ternms of renoving |ead- and zinc-containing fishing sinkers fromthe
mar ket. This generally occurs because the nunber of total sinkers
between 1 and 2 inches is snall conpared with the cost of regulating
them For these reasons, EPA rejected regulating sinkers over 1 inch
and less than 2 inches in any di nension.

F. Ban on Split Shot Sinkers Only

EPA exam ned placing restrictions on the type of |ead- and zinc-
contai ning fishing sinkers which could be produced or sold
Specifically, EPA considered |limting split shot type sinkers because
they constitute a significant market segnment of the types of |ead- and
zinc-containing sinkers currently produced. However, while prohibiting
t he manuf acture, processing, and distribution in conmerce of these type
sinkers woul d capture a | arge portion of sinkers available for
exposure, EPA believes that regardl ess of shape, sinkers 1 inch or |ess
i n any di mension pose the same risk to waterbirds. As discussed earlier
in this preanble, both split shot and non-split shot sinkers have been
found in waterbirds that have died fromlead poisoning. A ban solely on
split shot would not adequately reduce the nunber of sinkers deposited
in the environment.

In addition, EPA believes that the nmajority of the hone
manuf acturers produce non-split shot fishing sinkers. An option to only
restrict split shot sinkers would not reduce any human health risks
associ ated with the home manufacture of non-split shot. For these
reasons, EPA rejected this option

G Regul ation of Lead and Zinc Content in Sinkers

EPA al so exam ned regul ating |l ead and zinc content by weight, or by
percentage of |lead and zinc present in each sinker. A specific weight
or percentage limt would not effectively address the |ow |l evel of |ead
or zinc which when ingested by waterbirds could result in a |lethal dose
(parts per mllion range). It may not be feasible to neasure accurately
such a snall amount of |ead or zinc, making it troublesone for industry
to conply with the option, and difficult for the governnment to enforce
adequately. EPA has therefore rejected this option

H. Econonic |ncentive

The Agency considered placing a fee on the sale of |ead- and zinc-
contai ning fishing sinkers. While this option would encourage
manuf acturers, the cottage industry, or consuners to switch to
substitutes, it is difficult to predict the risk reduction that would
result froma given fee. In addition, honme manufacturers woul d not be
subject to a fee unless they sold the sinkers. As such, the quantity of
si nkers manufactured at hone woul d not be expected to decrease as a
direct result of the fee (in fact it nmay increase as consuners attenpt
to avoid the fee on purchased sinkers) possibly underm ning the
i ntended change expected fromthe fee. For these reasons, EPA rejected
this option

VIl. OQher Federal Statutes
A. Endangered Species Act

The Endangered Species Act (16 U S.C. 1531 to 1544) was enacted to
protect and preserve plants and aninals that have been desi gnated by
the Secretary of the Interior as endangered or threatened. The
M ssi ssi ppi sandhill crane is |isted as an endangered speci es under 50
CFR 17.11. EPA has an obligation to conserve the M ssissippi sandhil
crane, and to consult with the Secretary of the Interior (through the
FW5) to insure the action specified in this proposal is not likely to
j eopardi ze the continued existence of the crane, or other endangered
species, or result in the destruction or adverse nodification of their
habit ats
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While this proposal is intended to protect and preserve al
wat er bi rds, the Agency is especially concerned about the continued
exi stence of the endangered M ssissippi sandhill crane, and potentia
ri sk posed to other endangered and threatened species by |ead- and
zinc-containing fishing sinkers. O her endangered species such as the
whoopi ng crane, Al eutian canada goose, peregrine falcon, and possibly
the bald eagle could al so benefit fromthis rule as proposed. A
prohi bition on the manufacture and sal e of | ead- and zi nc-contai ning
fishing sinkers woul d prevent future exposures and risks to these
cranes and ot her endangered or threatened species. Al though there has
only been one reported death of a M ssissippi sandhill crane due to
| ead poisoning, possibly froma |ead fishing sinker, the Agency is
concerned about each individual of an endangered species, and its
i nportance to the continued survival of the speci es.

EPA has conferred with the FWS during the devel opnent of this
proposed rule, to receive their input regarding the scientific aspects
of this proposal, and to ensure that there is coordination between both
agenci es.

B. Mgratory Bird Treaty Act

In considering this action under TSCA, EPA is also mndful of other
statutes intended to protect birds such as the Mgratory Bird Treaty
Act (MBTA) (16 U.S.C. 703). Under the MBTA, it is unlawful to " take'
m gratory birds whether by killing, possessing, or trading except as
permtted by regulations. Section 703 of the MBTA prohibits by any
nmeans or in any manner, to. . .take, capture, kill, attenpt to take,
capture, or kill. . . mgratory birds.'' The MBTA applies to ingestion
of lead by birds as seen by action taken by the FWs to ban the use of
| ead shot to hunt certain waterfow species. Nunerous mgratory
wat erfowl have died fromlead poi soning due to ingestion of spent |ead
amruni ti on. Speci es such as sandhill cranes, and trunpeter, mute, and
tundra swans are migratory birds which would be protected under the
VBTA

EPA believes that the MBTA is conplinentary to the TSCA in
potentially reducing risks to waterbirds. Wiile this rule as proposed
woul d regul ate the manufacture, processing, and distribution in
comerce of fishing sinkers in the United States, the Departnent of
Interior has the authority to regulate the nmanner or nethod of fishing
on | ands under their control

C. Oher EPA Activities

EPA has been active in protecting mgratory birds, and signed a
Menor andum of Agreenent along with the FWS, U. S. Forest Service, Bureau
of Land Managenent, National Park Service, Departnent of the Navy, and
the Agency for International Devel opnent on May 14, 1991, establishing
the Neotropical Mgratory Bird Conservation Program ("~ Partners in
Flight''). This program now conprised of nany other Federal and State
agenci es, non-governnental organi zations, and academ a addresses noted
popul ati on declines of mgratory bird species which nest and breed in
North Anerica and winter in Mexico, Central and South America, and the
Cari bbean. In concert with other ~“Partners in Flight,'' EPA plays a
major role in maintaining the environnental quality of mgratory bird
habit ats

VI11. Coordination with O her Federal Agencies

Concurrent with petitioning EPA under section 21 of TSCA on

Cct ober 20, 1992, the EDF, North Anerican Loon Fund, Trunpeter Swan
Society, and Federation of Fly Fishers also petitioned the Depart nent
of Interior (DO) to utilize its authorities under the Mgratory Bird
Treaty Act, 16 U S.C. sections 703-712, the National WIldlife Refuge
System Admini strator Act, 16 U S.C. sections 668dd and 668ee, and the
Nati onal Park Service Act, 16 U S.C sections 1-3, to prohibit, by
regul ation, the use of |ead weights for fishing on any Nationa
Wldlife Refuge or National Park where the trunpeter swan or conmon
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| oon breeds or stops over during migration. On June 4, 1993, DO
publ i shed a Federal Register notice requesting coment on the petition
(58 FR 31740). Comments were due by Septenber 2, 1993. It is EPA' s
understanding that DO is still developing its response to the
petition.

Under section 9 of TSCA, EPA is directed to consider whether the
risk to be addressed by regulatory action under TSCA nmay be prevented
or reduced to a sufficient extent by action taken under a Federal |aw
not adm ni stered by EPA. EPA recogni zes that in the area of protection
of wildlife, and specifically of waterbirds and ot her avian speci es,
there are sone areas of overlap between the statutory authorities
adm ni stered by EPA and DO . However, sone activities, the regulation
of which could protect wildlife (e.g., regulation of the manufacture,
processing, and distribution in comerce of chenical substances), are
clearly within the purview of EPA

At this point, EPA has prelimnarily determ ned that the potentia
unreasonabl e risks to waterbirds would not be sufficiently prevented or
reduced through future regulatory initiatives by DO so as to nake
regul atory action under TSCA unnecessary. As di scussed above, EPA has
worked closely in the past with a nunber of federal agencies, including
DO, to protect migratory birds. EPA has also conferred with the FWs of
the DO to ensure that there is coordination between the two agenci es.
EPA will continue to confer with and coordinate its activities with DO
in the course of this rulemaking to ensure a unified approach that
adequately protects human health and the environnment, and avoids
unnecessary or duplicative Federal regulation

| X. Unreasonabl e Ri sk
A. Standard

To pronul gate a rul e under TSCA section 6(a), EPA nust find that
there is a ““reasonable basis to conclude'' that activities involving a
chenmical substance or mxture present or will present "“an unreasonabl e
risk of injury to health or the environnent.'' The finding of
unreasonabl e risk is a judgenent under which the decision-nmaker
determnes that the risk of health or environnmental injury fromthe
chem cal substance or m xture outwei ghs the burden to society of
potential regul ations.

It is inportant to note that section 6 of TSCA does not require a
factual certainty, but only a ““reasonable basis to conclude'' that a
risk is unreasonable. The legislative history of TSCA makes it quite
clear that EPA nmay take regulatory action to prevent harm even though
there are uncertainties as to the threshold | evels of risk. Congress
recogni zed that in addition to basing its decision on known facts, EPA
nmust, of necessity, often base its action on scientific theories,
consi deration of projections fromavail abl e data, nodelling using
reasonabl e assunptions, and extrapolations fromlimted data. (H R
Rep. No. 1341, 94th Cong., 2d Sess. 32 (1976))

Al t hough TSCA uses unreasonable risk as its basic standard for
deci di ng on appropriate action regarding the manufacture, processing,
distribution in commerce, use, or disposal of a chem cal substance or
m xture, TSCA does not define the term  “unreasonable risk.'' The only
gui dance in the statute is provided in section 6(c), which established
the requirenents that to make an unreasonabl e ri sk determ nation under
section 6(a), EPA nust consider the following: (1) The effects of the
chemical on health and the magnitude of its exposure to humans; (2) the
effects of the chemical on the environnment and the magnitude of its
exposure to the environnment; (3) the benefits of the chem cal for
various uses and the availability of substitutes for such uses; and (4)
t he reasonably ascertainabl e econonm c consequences of the rule, after
consideration of the effect on the national econony, snall business,

t echnol ogi cal innovation, the environnment, and public health

Section 6(c) offers no further guidance to decisionnakers. In
particular, it does not discuss how each of these factors are to be
wei ghed in relationship to each other. Consequently, guidance on
i npl enentation of the unreasonable risk standard in regulatory
deci si onmaki ng requires consideration of the |legislative history. The
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House Report on TSCA (H.R Rep. No. 1341, 94th Cong., 2d Sess. 13-15
(1976)) provides the nost useful pertinent explanation. The House
Report describes the finding of unreasonable risk as involving a

bal ancing of the probability that harmwi Il occur, and the magnitude
and severity of that harm agai nst the adverse effects (social and
econom c) on society of the proposed Agency action to reduce the harm
In other words, unreasonable risk involves a weighing of the risks to
be reduced by Agency action and the consequences of the action

B. Finding

Uilizing this analysis, EPA has evaluated the follow ng el enents
to make its prelimnary "~“unreasonable risk'' finding: (1) Evidence of
the toxicity of lead and zinc, (2) effects of lead fishing sinkers on
wat er bi rds, (3) species exposed and adversely affected by | ead-
contai ning and potentially affected by zinc-containing fishing sinkers,
(4) potential nagnitude of exposure to | ead- and zi nc-containi ng
fishing sinkers, (5) substitutes for |ead- and zinc-containing fishing
si nkers, and (6) economc inpacts of inposing the proposed rule. Each
i ndi vidual element is discussed in detail in Units IIl. and V. of this
preanbl e

EPA has wei ghed the risks of injury to waterbirds from continued
use of smaller lead- and zinc-containing fishing sinkers against the
costs of elimnating the manufacture, processing, and distribution in
commer ce of such sinkers. The Agency believes that the benefits of
elimnating the effects to waterbirds of ingesting these fishing
si nkers outweigh the costs to society of the rule as proposed based on
the follow ng:

1. The toxicity associated with | ead exposure is well docunented. A
revi ew of extensive research on the toxicity of |ead to waterbirds
| eads to the conclusion that ingestion of |ead fishing sinkers poses a
significant hazard to waterbirds. Specifically, comobn |oons, trunpeter
swans, mute swans, sandhill cranes, and tundra swans have been
denonstrated to ingest |lethal anpbunts of |ead, either intentionally,
accidently, or incidentally, while feeding in aquatic habitats
contai ni ng di scarded | ead sinkers. Research has shown that one snal
| ead fishing sinker is enough to cause nortality in these and ot her
wat erbirds. In addition, based on the toxicity of l|ead and zinc, other
| ead- contai ning or zinc-containing fishing sinkers such as brass woul d
al so pose a risk to waterbirds.

2. Lead and zinc are persistent in the environnent. As nore |ead-
and zi nc-containing sinkers are produced and sold, nore may enter
ecosystens where they can becone avail able to waterbirds.

3. The rule as proposed woul d create benefits by preventing
potential waterbird deaths. It is estimated that the proposed ban woul d
prevent over 450 nmillion | ead- and zinc-containing fishing sinkers that
have any dinmension 1 inch or less frombeing produced each year, and
potentially fromentering the environnent.

4. Waterbirds have many benefits to society for reasons such as
bi rd wat chi ng, photography, biodiversity, part of and essential to the
heal th of the ecosystem potential future genetic or nedical value,
contributing to the aesthetic environment for hikers, canpers and
anglers, and gane for hunting. It is clear that significant public and
private expenditures are nade to protect and enjoy these birds.

5. Al'though the magnitude of the effect |ead fishing sinkers have
on waterbird populations is uncertain, it is reasonable to conclude
that as nore | ead fishing sinkers are discarded or lost in the
environnment and are available for ingestion, further deaths will occur.
In the case of endangered species particularly, each individual is
val uabl e and vital to the continuation of the species.

6. Scientific evidence has denpbnstrated that zinc is also very
toxic to waterbirds (exposure to nallards has resulted in their death),
aquatic organi sns, and manmmal s. Based on EPA' s conparative toxicity
anal ysi s, ingestion of zinc-containing fishing sinkers could al so cause
death in waterbirds.

7. Substitutes for |ead- and zinc-containing fishing sinkers are
avai | abl e which performas well as lead and zinc, albeit at a higher
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cost. These sinkers can be manufactured using existing technol ogi es.

8. EPA' s analysis indicates that the costs of this proposed
rul emaking will not result in serious econonm c consequences for snal
busi nesses or the national econony, and would result in mninma
econom ¢ consequences for anglers. The annual cost of the rule as
proposed to the average angler is less than $4.00

9. A vast nunber of |ead fishing sinkers are nmade by persons at
hone. Exposure to | ead nmay cause severe adverse health effects such as
brain damage in children, mscarriages, and hypertension. The rule as
proposed may assist in preventing exposures which may result fromthe
| ead vapors or funes created when making sinkers, and potential risks
to human heal th

After exam nation of these factors, EPA has prelimnarily concl uded
that the continued manufacture, processing, and distribution in
commerce of fishing sinkers that contain any |lead or zinc, and that
have any dinmension 1 inch or less, presents or will present an
unreasonabl e risk of injury to waterbirds.

X. |Issues for Conment

Wil e EPA solicits comment on all aspects of this proposal, the
Agency specifically requests comments on the followi ng issues: (1) The
size of fishing sinkers prohibited from bei ng manuf actured, processed,
and distributed in comerce; (2) whether the prohibitions will create
difficulties for manufacturers of other types of fishing sinkers
contai ning small anmounts or inpurities of lead and zinc; (3) the |leve
at which lead or zinc inpurities are present in other type of netals
used for fishing sinkers; (4) additional avian or aquatic toxicity
informati on for antinony, brass, tin, copper, bismuth, tungsten
terpene resin, polypropylene, and iron; (5) whether other types of
si nkers should be included under the proposed ban; (6) whether the
manuf acture and sale of lead jigs should be prohibited or limted, and
if so, how could the Agency distinguish jigs fromother types of |ures;
(7) whether lead jigs are a likely or suitable substitute for |ead
fishing sinkers; (8) whether other suitable | ess toxic substitutes are
available; (9) the effective date, or timng of the manufacture,
processing, and distribution ban on |ead- and zinc-containing fishing
sinkers; (10) any further information which indicates that either |ead-
and zi nc-containing fishing sinkers, jigs, lures, or other uses of |ead
in fishing equiprment may be toxic to waterbirds, or other wildlife;
(11) studies or any other information regarding the valuation or
benefits of waterbirds, other birds, or endangered species (particular
avian), or nethods to estimte those benefits; (12) conments on the
estimates of the cost associated with the proposed rule; (13) whether
t he proposal would inadvertently |lead to greater hunman exposure due to
i ncreased illegal honme production of |ead fishing sinkers; (14)
potential inpacts of the proposed rule on small manufactuers and the
cottage industry; (15) EPA' s definition of fishing sinker; (16)

i nformati on, studies, or conents on whet her consuners' response to

| abel s that do not warn of inmmedi ate and significant personal risk is
likely to be small or uncertain conpared to the response to | abels that
warn of personal risk; (17) whether warning |abels on |lead- or zinc-
containing fishing sinkers are likely to reduce purchases of such
sinkers by O to 10 percent; and (18) whether it is desirable or
feasible to pursue any of the rejected options versus the one EPA has
pr oposed

Xl . Exports

Section 12(b) of TSCA requires that any person who exports or
intends to export a chemi cal substance or m xture for which a rule has
been proposed or promnul gated under section 6 of TSCA nust notify EPA of
such exportation or intent to export. In this proposed rule, EPAis
addressing | ead- and zinc-containing fishing sinkers. Since such
sinkers may consist of |lead and zinc in conbination with any other
mat eri al, EPA has concluded that it is proposing to regul ate
““mxtures'' in the rule for purposes of applying section 12(b) export

32 of 39



notification requirenents. Thus, as a result of this proposed rule, any
person who exports or who intends to export any |ead- or zinc-
contai ning fishing sinker described in this proposed rule, to a foreign
country, would be required under section 12(b) of TSCA to notify EPA of
such exportation or intent to export. The export notification
requirenents are described in 40 CFR part 707

EPA antici pates that the burden of the export notification
requirenents will be mninmal. Exporters are required only to provide
notification the first tinme they export or intend to export to each
country in a calendar year. The notification requirenments are set forth
in 40 CFR part 707 and consi st of the conpany's nane and address,
chem cal nane, TSCA section that triggered the notification (in this
case section 6), countries that are the receivers, and the export date
or intended export date. As described in Unit V. of this preanble,
there is very little export of sinkers.

Xl'lI. Recordkeepi ng

As discussed in Unit XI. of this preanble, TSCA section 12(a)
aut hori zes EPA to inpose recordkeepi ng requirenents under TSCA section
8 on a chemical substance, mxture, or article containing a chem ca
substance or m xture even when it is manufactured, processed, or
distributed in comrerce and properly nmarked or | abel ed as being
i ntended solely for export. Section 12(b) of TSCA permits EPA to
require export notification for any substance or m xture regul ated or
proposed to be regul ated under TSCA section 6

EPA has the authority under section 8(a) of TSCA to require persons
to engage in recordkeeping and reporting activities. Section 8(a)(1l) of
TSCA gives EPA authority to require persons who nanufacture or process
chem cal substances and nmixtures to maintain records for manufacturing
pur poses, including records necessary for effective enforcenent of TSCA
requi renents. Small nmanufacturers and processors are generally exenpt
fromrecordkeepi ng under section 8(a). However, section
8(a)(3)(A)(ii)(l) provides that, when, as here, the chem cal substance
or mxture involved is subject of a rule proposed or pronul gated under
TSCA section 6, small manufacturers and processors al so can be required
to report and keep records.

Pursuant to these authorities and to ensure conpliance with this
proposed rule and TSCA section 12(b) export notification requirenents,
as applicable, and to assist in enforcenent efforts, each person who
manuf act ures or processes fishing sinkers that would be subject to the
rule, after the effective date of the final rule, would be required to
mai ntai n manufacturing and shi prment/distribution records for a period
of 3 years fromthe date of manufacture or shipnent, such as: (1) The
product or brand nane; (2) quantity and date of sinkers manufactured,
processed, or shipped; (3) nane, address, and tel ephone nunber of the
person who shi pped, and who received the sinker shipnent; and (4)

i nventory records of sinkers manufactured or produced

EPA bel i eves that the recordkeeping requirenents will be necessary
for effective enforcenent of the rule. This would enable EPA to ensure
conpliance with the rule and conduct inspections effectively.

Exami nati on of records would enabl e EPA to track distribution patterns
and would aid in identifying sites where a potential violation of the
final rule nmay exist.

Xl 11. Enforcenent

Section 15 of TSCA nakes it unlawful to fail or refuse to conply
wi th any provision of a rule pronul gated under section 6 of TSCA In
addition, section 15 of TSCA nakes it unlawful for any person to: (1)
Use for commercial purposes a chemi cal substance which such person knew
or had reason to know was distributed in commerce in violation of a
rul e under section 6; (2) fail or refuse to establish and nmaintain
records, submt reports or notices, or permt access to or copying of
records, as required by TSCA; or (3) fail or refuse to permt entry or
i nspection as required by section 11 of TSCA

Violators may be subject to both civil and criminal liability.
Under the penalty provision of section 16 of TSCA, any person who
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vi ol ates section 15 could be subject to a civil penalty of up to
$25, 000 per day for each violation. Each day of operation in violation
of the rule would constitute a separate violation. Knowing or wllful
violations of the rule could lead to the inposition of crinina
penal ties of up to $25,000 for each day of violation or inprisonnent
for up to 1 year, or both. In addition, other renedies are available to
EPA under sections 7 and 17 of TSCA, such as seeking an injunction to
restrain violators of the rule and seizing any chem cal substance or
m xture manufactured or inported in violation of the rule

I ndividuals, as well as corporations, could be subject to
enforcenent actions. Sections 15 and 16 of TSCA apply to " any person'
who viol ates various provisions of TSCA. EPA nay, at its discretion,
proceed agai nst individuals as well as conpanies. In particular, EPA
may proceed agai nst individuals who report false or m sl eadi ng
i nformati on or cause it to be reported

XI'V. Business Confidentiality

A person may assert a claimof business confidentiality for any
public coments submitted to EPA in connection with the proposed rule
Any person who subnits a public comment that contains information
claimed as confidential, nust also submit a nonconfidential version
Any cl aimof confidentiality nust acconpany the information when it is
submtted to EPA. Persons nay claiminformation confidential by
circling, bracketing, or underlining it, and marking it with
" " CONFI DENTI AL'" or sone other appropriate designation. EPA will
di scl ose informati on subject to a claimof business confidentiality
only to the extent permtted by section 14 of TSCA and 40 CFR part 2,
subpart B. If a person does not assert a claimof confidentiality for
information in public coments at the tine it is subnmitted to EPA, the
Agency will put the coments in the public docket wi thout further
notice to that person

XV. Hearing Procedures

I f persons request tinme for oral conmment, EPA will hold infornal
hearings in Washington, DC. Any infornmal hearing will be conducted in
accordance with EPA's " Procedures for Conducting Rul enaki ng under
Section 6 of the Toxic Substances Control Act'' (40 CFR part 750).
Persons or organizations desiring to participate in the inform
hearing nmust file a witten request to participate. The witten request
to participate nmust be sent to the Environmental Assistance Division at
the address listed under FOR FURTHER | NFORVATI ON CONTACT by [insert
date 60 days after date of publication in the Federal Register]. The
witten request to participate nmust include: (1) A brief statenent of
the interest of the person or organization in the proceeding; (2) a
brief outline of the points to be addressed; (3) an estinmate of the
time required; and (4) if the request cones from an organi zation, a
non-bi nding list of the persons to take part in the presentation
Organi zations are requested to bring with them to the extent possible,
enpl oyees with individual expertise in and responsibility for each of
the areas to be addressed. Organizations which do not file main
commrents in the rulemaking will not be allowed to participate at the
hearing, unless the Record and Hearing Cerk grants a waiver of this
requirenent in witing.

XVl . Rul emaki ng Record

In accordance with the requirenents of section 19(a)(3) of TSCA
EPA has established a record for this rul enaking [docket nunmber OPPTS-
62134]. This record includes information considered by the Agency in
devel opi ng the proposed rule, and will include conments on the proposed
rule. A public version of the record which does not include information
clained as confidential business information is available to the public
in the Nonconfidential Information Center (NCIC). The NCIC is |ocated
in Rm E-GL02, 401 M St., SW, Wishington, DC 20460, and is open from
noon to 4 p.m, Monday through Friday except |egal holidays.
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Xl X. Regul atory Assessnment Requirenents
A. Executive Order 12866

Under Executive Order 12866 (58 FR 51735, Cctober 4, 1993), the
Agency must determ ne whether the regulatory action is ~“significant'
and therefore subject to review by the Ofice of Managenment and Budget
(OVMB) and the requirenents of the Executive Order. Under section 3(f),
the order defines a “~“significant regulatory action'' as an action that
is likely toresult in a rule: (1) Having an annual effect on the
econony of $100 million or nmore, or adversely and materially affecting
a sector of the econony, productivity, conpetition, jobs, the
environnment, public health or safety, or State, local or triba
governments or comunities (also referred to as "~ economcally
significant''); (2) creating serious inconsistency or otherw se
interfering with an action taken or planned by another agency; (3)
materially altering the budgetary inpacts of entitlenent, grants, user
fees, or loan programs or the rights and obligations of recipients
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thereof; or (4) raising novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the principles set forth
in this Executive Order.

This proposed rule was subnitted to OMB for review, and any
commrents or changes nmade in response to OVB suggestions or
recomendat i ons have been docunented in the public record

B. Regulatory Flexibility Act

Pursuant to the provisions of 5 U S.C. 605(b), EPAis required to
make a statenent concerning the econonic inpact of this proposed rule

on snall businesses. This proposed rule, if promulgated, will have a
significant economc inmpact on a nunber of small entities. A
substantial nunmber of snmall business entities will be affected by the

proposed action such as the cottage industry.

The anal ysis indicates that the manufacturers of |ead, zinc, and
brass sinkers all fall under the Snall Business Administration's
definition of a small business. However, the analysis identified three
di stinct subgroups of these manufacturers, ““large'' nmanufacturers with
significant capital, "~ “small'' manufactures which are often one or two
person operations, and hone manufacturers. The inpacts on these
segnents were exam ned separately.

Large manufacturers are able to respond to the regul atory
requirenents and switch to alternative processes and/or materials and
remain viable. Wiile home manufacturers are unable to easily switch to
alternatives, they would not be adversely inpacted because retail sale
of sinkers is not considered to be a primary source of incone for these
i ndi viduals. Wiile small manufacturers may be adversely inpacted,
regul atory alternatives which may reduce the burden to these
manuf acturers could create unfair market advantages for themand their
actions could continue to pose an unreasonable risk to the environnent.
An exenption for certain non-split shot sinkers would serve to reduce
the burden on only sone of the disproportionately inpacted snal
busi nesses but not others. To conclude, it is difficult to devise a
regul atory alternative which reduces the burden to this segnent of the
i ndustry wi thout conprom sing the intent of the regulation

The sel ected regulatory option woul d i npose recordkeepi ng
requi renents on industry; however, the overall inpact of these
requirenents is expected to be mninmal. The estinmated maxi mum cost to
industry is $16,450 annual ly, or approxinmately .2 percent of the annua
cost of the regul ation overall

C. Paperwork Reduction Act

Pursuant to the Paperwork Reduction Act (44 U S.C. 3501, et seq.),
the information collection requirenments in this proposed rul e have been
submtted to the OVMB for approval. An Infornmation Collection Request
(ICR) has been prepared by EPA (identified as | CR Nunber 1671.01), and
a copy nmay be obtained from Sandy Farnmer (2136), Information Policy
Branch, EPA, 401 M St., SW, Wshi ngton, DC 20460, or by calling (202)
260- 2740

This collection of information has an estimated annua
recor dkeepi ng burden of 54 hours per respondent. This estimate includes
time for gathering and mai ntaining informati on needed

EPA bel i eves that the proposed rul e provisions regarding
mai nt enance of information poses a mnimal burden. Manufacturers and
processors of |ead- and zinc-containing fishing sinkers for export
woul d be required to keep records which establish the sale and/or
transfer of fishing sinkers that would be banned for donestic
consunption under this proposal. The type of information required
shoul d al ready be nmi ntai ned as normal business records, and readily
avai |l abl e. Therefore the information collection provision of this
proposed rule would not inpose a significant burden on the regul at ed
entities.

Send comments regardi ng the burden estinmate or any other aspect of
this collection of information, including suggestions for reducing this
burden to Chief, Information Policy Branch (2136), EPA, 401 MSt., SW,
Washi ngt on, DC 20460, and to the Ofice of Informati on and Regul atory
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Affairs, OVB, Washington, DC 20503, marked " Attention: Desk O ficer
for EPA.'" The final rule will respond to any OVB or public coments on
the information collection requirenents contained in this proposal

List of Subjects in 40 CFR Part 745

Envi ronnental protection, Hazardous substances, Lead, Recordkeepi ng
and notification requirenents.

Dat ed: February 28, 1994.
Carol M Browner,
Admi ni strator.

Therefore, it is proposed that 40 CFR part 745 be anended to read
as foll ows:

1. The authority citation for part 745 would be revised to read as
foll ows:

Authority: 15 U.S.C. 2605, 2607, and 2681-2692

2. Subparts F-Q are reserved and subpart R is added consisting of
Sec. 745.475 to read as foll ows:

Subparts F-Q -[ Reserved]

Subpart R--Requirenments for Specific Products Containing Lead

Sec. 745. 475 Lead- and zi nc-contai ni ng products.

(a) Scope, purpose, and applicability. (1) Scope. This subpart
contains restrictions on the nanufacture (including inport),
processing, and distribution in comerce of certain types of |ead- and
zinc-containing fishing sinkers. This subpart inposes requirenents on
persons who nmanufacture, process, or distribute fishing sinkers in
comrerce for use in the United States that contain any lead or zinc in
conbi nation with any other chenical substance, and are | ess than or
equal to 1 inch in any dinmension

(2) Purpose. The purpose of this subpart is to protect waterbirds
fromunreasonable risk fromingestion of |ead- and zi nc-contai ning
fishing sinkers.

(3) Applicability. This subpart applies to any person engaged in
t he manuf acture, processing, or distribution in comerce of |ead- and
zinc-containing fishing sinkers, as defined in this subpart. Any person
who manufactures or processes any such |lead- or zinc-containing fishing
sinker for export or intends to export any such fishing sinker to a
foreign country will be subject to the export notification requirenents
of section 12(b) of TSCA. The notification requirenents are set forth
in 40 CFR part 707

(b) Definitions. In addition to the terns defined in section 3 of
TSCA, the following definition also applies for the purposes of this
subpart:

(1) Fishing sinker neans a wei ght which can be attached to a
fishing line, not permanently affixed to a hook. This includes, but is
not limted to split shot, worm wei ghts, egg sinkers, bass casting,
pyram d sinkers, rubber core sinkers, pinch grip sinkers, and slip shot
si nkers.

(2) [ Reserved]

(c) Manufacturing and processing limtations. Effective [insert
date 1 year after pronulgation of the final rule], all persons are
prohi bited from manufacturing or processing any fishing sinker for use
inthe United States which contains any lead or zinc, and is |less than
or equal to 1 inch in any dinmension

(d) Distribution in commrerce limtations. Effective [insert date 2
years after pronulgation of the final rule], all persons are prohibited
fromdistributing in comrerce any fishing sinker for use in the United
States which contains any lead or zinc, and is less than or equal to 1
i nch in any dinmension
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(e) Recordkeeping. (1) Each person who nanufactures or processes
| ead- and zinc-containing fishing sinkers |ess than or equal to 1 inch
in any dinmension for export shall maintain the follow ng records: (i)
Product nane and/or brand name of such fishing sinkers nmanufactured or
processed; (ii) location of where such fishing sinkers were
manuf actured or processed; (iii) quantity and date of such fishing
si nkers manufactured or processed; (iv) product nanme and/or brand nane
of such fishing sinkers distributed (shipped); (v) quantities of such
fishing sinkers shipped or delivered for shipnment; (vi) date such
fishing sinkers shipped or delivered for shipnment; (vii) name, address,
and tel ephone nunber of consignee; (viii) nane, address, and tel ephone
nunber of originating shipnment carrier; and (ix) inventory records of
t he product and/or brand nanes, and quantity of such fishing sinkers
manuf act ured or processed (these records may be di sposed of when a nore
current inventory record is prepared by the nanufacturer or processor).
This information nmust be retained for a period of 3 years fromthe date
of manufacture, processing or distribution in comerce. Shipping and
recei ving docunents such as invoices, freight bills, and receiving
tickets which provide the required information will be considered
satisfactory for purposes of this section.

(2) [ Reserved]

(f) Enforcenent. (1) Failure or refusal to conply with any
provision of this section is a violation of section 15 of TSCA (15
U S C 2614).

(2) Failure or refusal to pernit entry or inspection as required by
section 11 of TSCA (15 U . S.C. 2610) is a violation of section 15 of
TSCA (15 U.S.C. 2614).

(3) Violators are subject to the civil and crimnal penalties
specified in section 16 of TSCA (15 U.S.C. 2615), or specific
enforcenment and seizure as specified in section 17 of TSCA (15 U S.C
2616) .

(g) Inspections. EPA will conduct inspections under section 11 of
TSCA (15 U.S.C. 2610) to ensure conpliance with this section

[ FR Doc. 94-5298 Filed 3-8-94; 8:45 anj
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