The Superfund Enforcement Process. How It Works

khkkkhkkhkhkkhkhkkhkhkk*k DI SCLAI IVER khkkkhkkhkhkkhkhkkhkhkk*k

The following electronic file contains the text of a policy
i ssued by the U S. Environnmental Protection Agency (EPA).
This file has been reformatted to make it available to you
in electronic form Formatting (margins, page nunbering,
etc.) may be different than the original hard copy to nmake
t he docunent nore easily readable on your conputer screen
VWer e graphi cs have been renoved, the editor has noted it
inthe text. This electronic file is a courtesy copy of
the official policy. |If any discrepancies are found, the
file copy (hard copy original) which resides at the U S.
EPA provides the official policy.
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| NTRODUCTI ON

In 1980, Congress passed the Conprehensive Environnental Response,
Compensation and Liability Act (CERCLA), commonly called Superfund.

This |l aw provides the U S. Environnental Protection Agency (EPA) with
the authority and necessary tools to respond directly or to conpe
potentially responsible parties (PRP's) to respond to rel eases or

t hreat ened rel eases of hazardous substances, pollutants or contani nants.
CERCLA created two parallel and conpl enmentary prograns ai ned at

achi eving this goal

The first programinvolves the creation of a trust fund financed through
a special tax on the chem cal and petrol eumindustries. This trust
fund, known as the Superfund, may be available for site renediati on when
no viable PRPs are found or when PRPs fail to take necessary response
actions. PRPs are defined as parties identified as having owned or
oper at ed hazardous substance sites, or who have transported or arranged
for disposal or treatnent of hazardous substances, pollutants or

contam nants at such sites. The second program provides EPA with the
authority to negotiate settlenents, to issue orders to PRPs directing
themto take necessary response actions, or to sue PRPs to repay the
costs of such actions when the Trust Fund has been used for these

pur poses. The actions EPA takes to reach settlenent or to conpel
responsi ble parties to pay for or undertake the renmediation of sites are
referred to as the Superfund enforcenment process. CERCLA was

reaut hori zed and anended on Cctober 17, 1986, by the Superfund
Amendnment s and Reaut hori zation Act (SARA). SARA provides EPA with new
authorities and tools that strengthen the enforcenment program
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This fact sheet describes the enforcement authorities and the process
that is foll owed under the Superfund program It describes the options
avail abl e to EPA for remedi ati ng hazardous waste sites; the tools and
mechani snms that EPA nay use in negotiating settlements with PRPs, and
descri bes the decision-nmaki ng process at enforcenent sites.
OVERVI EW OF THE ENFORCEMENT PROGRAM
A maj or goal of the Superfund programis to encourage PRPs to encourage
PRPs to renedi ate hazardous waste sites. The enforcenent process
normal |y used by EPA to enlist PRP involvenmrent may include five mgjor
efforts.
First, EPA attenpts to identify PRPs as early in the Superfund process
as possible. Once identified, EPAwill notify these parties of their
potential liability for response work when the site is schedul ed for
some action. Second, in the course of identifying response work to be
done, EPA will encourage PRPs to do the work at a site.
Third, if EPA believes the PRP is willing and capabl e of doing the work,
EPA will attenmpt to negotiate an enforcenent agreenent with the PRP(s).
The enforcenent agreenent nmay be an agreenment entered in court (such as
a judicial consent decree) or it may be an administrative order (where
EPA and the PRP(s) sign an agreenment outside of court). Both of these
agreenments are enforceable in a court of law. Under both agreements EPA
oversees the PRP
Fourth, if a settlement is not reached, EPA can use its authority to
issue a unilateral administrative order or directly file suit against
the PRP(s). Under either course of action, PRPs are directed to perform
renoval or remedial actions at a site. |If the PRPs do not respond to an
adm ni strative order, EPA has the option of filling a law suit to conpel
per f or mance.
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SUPERFUND REMEDI AL/ EMFORCEMENT PROCESS

To understand the enforcenent process, it is necessary to understand
t he Superfund renedi al process. Under the renedial program EPA
takes long-termactions to stop or substantially reduce rel eases or
threats of releases of hazardous substances that are serious but not
imediately life-threatening. Renoval actions, which are short-term
i medi ate actions intended to stabilize a hazardous incident or
renove contamnants froma site that pose a threat to human heal th
or welfare or the environnent, may be taken at any point in the
renedi al process.

The Superfund process begins with a prelimnary assessnent/site
i nspection (PA/ST). This usually is conducted by the State, to
determ ne whether the site poses a significant enough potentia
hazard to warrant further study and investigation.

The site is then ranked using the Hazard Ranking System (HRS), a
nunerical ranking systemused to identify the site's potenti al
hazard to the environment and public health. Sites assigned an HRS
score of 28.5 or above are added to the National Priorities List
(NPL) .
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Next, a renedial investigation (RI) is conducted to assess the
extent and nature of the contam nation and the potential risks.

A feasibility study (FS) is then prepared to exam ne and eval uate
various renedial alternatives.

Foll owi ng a public comrent period on EPA's preferred alternative
and the draft FS report, EPA chooses a specific renedial plan and
outlines its selection in the Record of Decision (ROD).

Once the renedi al design (RD) (which includes engineering plans and
specifications) is conpleted, the actual site work, or renedia

action (RA) can begin. After RDRA activities have been conpl et ed
the site is monitored to ensure the effectiveness of the responses.
Certai n measures require ongoi ng operation or periodi c maintenance.
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Fifth, if PRPs do not performthe response action and EPA undertakes the
work, EPAwill file suit against PRPs, when practicable, to recover
nmoney spent by EPA and deposit it in the Superfund Trust Fund. This is
called cost recovery, and it is a major priority under the Superfund

pr ogr am

THE ENFORCEMENT PROCESS FOR REMEDI AL ACTI ONS

PRP Search and Noti ce

EPA is committed to strengthening efforts to reach settlenments with
PRPs, EPA believes that settlenments are nost likely to occur when EPA
interacts frequently with PRPs.
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ENFORCEMENT AUTHCRI Tl ES

The original Superfund programwas reauthorized and expanded on

Cct ober 17, 1986, when President Reagan signed into | aw the

Super fund Amendnments and Reaut hori zation Act of 1986 (SARA). These
amendnent s i ncreased the Superfund Trust Fund to $8.5 billion and
clarified and expended enforcenent authorities:

- Access and Information Gathering - SARA strengthens EPA' s
ability to obtain access to investigate sites and to obtain
information fromparties with know edge of the site.

- Settlenment Authorities - CERCLA authorizes EPA to conpel a
PRP to undertake necessary actions to control the threat of
i mm nent and substantial endangernment to human health or the
environnent. To acconplish this, EPA may either issue an
adm nistrative order or bring a civil action against the PRP
in court. SARA outlines specific procedures for negotiating
settlements with PRPs to conduct voluntary response actions
at hazardous waste sites.

- Cost Recovery - Once a Fund-financed response has been
undert aken, EPA can recover costs fromthe responsible
parties. Past and present facility owners and operators, as
wel | as hazardous substance generators and transporters, can
all be liable under Superfund for response costs and for
damage to natural resources. EPA may recover Federa
response costs fromany or all of the responsible parties
involved in a renedial action. The nonies recovered go back
into the Fund for use in future response acti ons.

- Crimnal Authorities - SARA increases crimnal penalties for
failure to provide notice of a rel ease and nakes submtting
false information a crimnal offense.
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- Citizen Suits - SARA authorizes a citizen to sue any person, 3
the United States, or an individual States for any violation 3

of standards and requirenents of the |law, under certain 3
condi ti ons. 3

3

W W W w w

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

UAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
Federal Facilities

SARA al so adds a section dealing with rel eases of hazardous

subst ances at Federal facilities. This provision clarifies that
Superfund applies to Federal agencies and that they nmust conply with
its requirements. SARA clearly defines the process Federal agencies
must follow in undertaking remedi al responses. At NPL sites, EPA
makes the final solution of the renmedy if the Federal agency and EPA
di sagree. A Federal agency nust renediate a Federal facility

t hrough an interagency agreement (lIAG, except in energency
situations. |AGs are enforceabl e agreenents between Federa

agencies that are subject to the citizen suit provisions in SARA and
to section 109 penalties, if the respondi ng agency does not conply
with the ternms of the agreenent.

SARA al so provides a schedul e for response actions at Federal
facilities, including a schedule for prelimnary assessnent, listing
on the National Priorities List, renedial investigations/feasibility
studies, and renedial actions. State and |ocal officials also nust
be given the opportunity to participate in the planning and

sel ection of any renedy, including the review of all data. States
are given a formal opportunity to review renedies to ensure that
they incorporate State standards. Public participation in
addressing rel eases at Federal facilities is enhanced by SARA, which
establ i shes a Federal Agency Hazardous Waste Conpliance Docket.

Thi s docket functions as a repository of information for the public
and is available for public inspection. Every six nonths after

est abl i shnent of the docket, EPA will publish in the Federal

Register a list of the Federal facilities that have been included in
t he docket during the proceeding six nonth period.
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This interaction is inportant because it provides the opportunity to
share informati on about the site and may reduce del ays in conducting
response actions.

The enforcenent process begins with the search for PRPs, concurrent with
NPL |i sting.

Once identified, PRPs are typically issued a general notice letter. The
general notice informs PRPs of their potential liability. The genera
notice also may include a request for and a rel ease of information on
PRPs and the substances at the site. The overall purposes of the
general notice are to provide PRPs and the public with advance notice of
possi bl e future negotiations with EPA, to open the |lines of

conmuni cati on between EPA and PRPs, and to advise PRPs of potential
liability.

In addition to the general notices, EPA may issue a "special notice,"
whi ch i nvokes a tenporary noratoriumon certain EPA renedial and
enforcement activities. An RI/FS special notice initiates a 90-day
nmoratorium and an RD/RA special notice initiates a 120-day noratorium
The noratorium provides a period of tinme during which EPA and PRPs
negotiate. The goal of negotiations is for EPA and PRPs to reach a
settl enment where the PRPs to reach a settlenment where the PRPs agree to
conduct and/or finance response activities. Negotiations may be

term nated after 60 days for either the RI/FS or ROORA if PRPs do not
provide EPA with a "good faith" settlenment offer.



Negotiations for the RI/FS

The PRP may conduct the RI/FS if EPA determines the PRP is qualified to
conduct the RI/FS and if the PRP agrees to reinburse EPA for the cost of
oversight. The ternms of this agreenent to conduct the RI/FS are
outlined in either an Adm nistrative Order on Consent or a Consent
Decree, both of which are enforceable in court. |If negotiations do not
result in an order or a decree, EPA may use Trust Fund nonies to perform
the RI/FS and seek reinbursenent for its costs.

Negoti ations for the RO RA

VWere a special notice is used, the noratoriumfor RD/RA may be extended
to a total of 120 days. The terns of the agreenment to conduct the R RA
are outlined in a Consent Decree, which all parties sign and is entered
in court. |If negotiations do not result in a settlenent, EPA may
conduct the renedial activity using Trust Fund nonies, and sue for

rei mbursenment of its costs with the assistance of the Departnent of
Justice(DAJ). O EPA may issue a unilateral adm nistrative order or
directly file suit to force the PRPs to conduct the remedial activity.
Admi ni strative Record

The information used by EPA to select a remedy at a site must be nade
available to the public. This information, including public coments,
is conpiled and maintained in the admnistrative record files. The
adm ni strative record serves two main purposes. First, it ensures an
opportunity for public involvenent in the selection of a renedy at a
site. Second, it provides a basis for judicial review of the selection
TOOLS FOR ENFORCEMENT

In addition to outlining the procedures for the enforcenent _process_,
CERCLA provides _tools_ that are designed to hel p EPA achieve
settlenents. The CERCLA settlenent authorities may be used by EPA to
foster negotiations with PRPs instead of taking themto court. EPA
bel i eves that PRPs should be involved early in the Superfund process at
a site. It is in the best interest of PRPs to negotiate with EPA and to
conduct the RI/FS, as this can keep the process snmooth and costs can be
controlled. EPA actively pronotes settlenments with PRPs using tools in
SARA and is continuing to work towards inprovenents in the settl enent
process itself. These new SARA tools include, but are not limted to:
M xed Fundi ng

CERCLA aut hori zes the use of "m xed funding." |In mxed funding,
settling PRPs and EPA share the costs of the response action and EPA
pursues viable non-settlers for the costs EPA incurred. Through

gui dance, EPA di scusses the use of three types of m xed funding
arrangenments. These are "preauthorization,"” where the PRPs conduct the
renmedi al action and EPA agrees to reinburse the PRPs for a portion of
their response costs "cash-outs,” where PRPs pay for a portion of the
remedi al costs and EPA conducts the work; and "m xed work," where EPA
and PRPs both agree to conduct and finance discrete portions of a
renedi al action. EPA prefers a "preauthorized" m xed-fundi ng agreenent,
where PRPs conduct the work.

EPA encour ages the use of mixed funding to pronote settlenent and site
renedi ati on, but will continue to seek 100 percent of response costs
from PRPs where possible. Use of mxed funding does not change EPA s
approach to determining liability. PRPs may be held jointly and
severally liable and EPA will seek to recover EPA' s mi xed funding share
fromnon-settling PRPs whenever possible.

De Mnims Settlements

De minims settlenents are smaller agreenents separate fromthe |arger
settlenent for the chosen remedy. Under de mininms settlenents,
relatively small contributors of waste to a site, or certain "innocent”
| andowners, may resolve their liability. Innocent |andowners are
parties who brought property w thout knowing that it was used for
hazardous waste handling. O EPA may enter into de mnims settlenent
agreements with a party where the settlenment includes only a mnor
portion of the response costs and when the anobunt of waste represents a
relatively mnor anount and is not highly toxic, conpared to other



hazar dous substances at the facility. De mnims settlenents al so nay
be used where the PRP is a site owner who did not conduct or permt
wast e managenent or contribute to the rel ease of hazardous substances.
De mnims settlenents are typically used in conjunction with covenant
not to sue agreements. These agreenents generally will be in the form
of adm nistrative orders on consent and are available for public
conment .

Covenants Not To Sue

A covenant not to sue may be used to limt the present and future
liability of PRPs, thus encouraging themto reach a settlenent early.
However, agreenents generally include "reopeners” that would all ow EPA
to hold parties liable for conditions unknown at the time of settlenent
or for new information indicating that the renmedial action is not
protective of human health and the environnent. |In some cases, such as
de minims settlenents, rel eases may be granted without reopeners.
Covenants not to sue are likely to be used only in instances where the
negotiating PRP is responsible for only a very small portion of a site,
and, therefore, EPA is assured that any future problenms with the site
are not likely to be the result of that PRP's contribution

Non- bi nding Al l ocations of Responsibility (NBAR

NBAR is a process for EPA to propose a way for PRPs to allocate costs
anong thensel ves. EPA may decide to prepare an NBAR when the Agency
determines this allocation is likely to pronote settlenent. An NBAR
does not bind the governnent or PRPs and cannot be adnmitted as evi dence
or reviewed in any judicial proceeding, including citizen suits. Since
each PRP may be held liable for the entire cost of response, regardl ess
of the size of its contribution to a site, knowi ng EPA' s proposed

al | ocation schene may encourage the PRPs to settle out of court rather
than run the risk of being held fully responsible.

STATE PARTI Cl PATI ON

The Superfund program allows for and encourages State participation in
enforcement activities. First, EPAis required to notify the State of
negotiations with PRPs and provide the opportunity for the State to
participate. States nmay be a party to any settlenent in which they
participate. |In addition, EPA is authorized to provide funds to States
to allow State participation in enforcenent activities and to finance
certain State-|ead enforcenent actions.

PUBLI C PARTI Cl PATI ON COVMUNI TY RELATI ONS

EPA policy and the Superfund | aw establish a strong program of public
participation in the decision-making process at both Fund-|ead and
enforcenent sites. The procedures and policy for public participation
at enforcement sites are basically the same as for non-enforcenent
sites. This fact sheet is limted to those special differences in
community rel ati ons when the Agency is negotiating with or pursuing
litigation against PRPs. The contact |isted bel ow has nunerous fact
sheets on the Superfund program including a fact sheet on Public

I nvol venent .

Community relations at enforcenent-lead sites may differ fromcomunity
relations activities at Fund-lead sites because negotiati ons between
EPA, DQJ and PRPs generally focus on the issue of liability. The
negoti ati on process, thus, requires that sone information be kept
confidential and is not usually open to the public.

VWhen these di scussions deal with new technical information that changes
or nodifies renedial decisions, this information will be docunented and
placed in the admnistrative record files. This process provides the
public with critical information and enables the Agency to nove quickly
towards settlenent. Information on enforcenent strategy; details of the
negoti ati ons, such as the behavior, attitudes, or |egal positions of
responsi bl e parties; and evidence or attorney work product materi al
devel oped during negoti ations, must remain confidential



